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PREFACE. 


Ti is rather strange that there is no arork on the Law and 
Practice relating to Vendors and Purchasers of Immovable 
Property in India. This, however, may be accounted for by the 
fact that many in the profession, have no time to spare and few 
will take the trouble to collect the precedents into one point of 
view from “the wilderness of single instances” — the Case-law 
of India. 

The plan and purpose of the treatise is to fill up this gap 
among the test-books on Indian Law. It is not meant to be 
anything more ihan a compilation for those who want to have 
a general insight into the Principles of the Law of Eeal Pro- 
perty so far as they concern the law and practice relating to 
Vendors and Purchasers. The author’s principal aim has been 
to produce such a practical book as may be of use to law stu- 
dents and noviciates in the profession as well as to land-owners, 
capitalists and managers of zamiaddrries, who have constantly 
to deal in the s.alo, purchase or mortgage of estates and in- 
tcre.sts in immovable property. To obviate errors and 
imperfections in the exposition of the principles of the law on 
the subject, the author has used the ipsessima verba of the vari- 
ous learned judges who decided tho cases to which reference is 
made, and has further given abstracts of a few of the leading 
English case.s on conveyancing and C( 3 [uity for the convenience 
of readers. In addition to Indian cases, some decisions hy the 
PnVy Council and the House of Lords have been given to en- 
able iha reader to realise the extent to which the principles of 
English law and equity have been applied and adopted in the 
determination of Indian cases. 

The comprehensive genius of Mr. Whitley Stokes has com- 
pressed the Law as to Sales of Immovable Property within 
the compass of nine or ten sections of the Transfer of Property 
Act, 1882. However invaluable the sections may be as 



authoritative oiuiiKhaiiouii of some li'i;!! priiuMple-, ifsin h > ‘n > 
constitute the whole law oiif!u!Mii(j'‘C! ; a of pi\hiir-ii > mi> jI. 'ci 
in Court and Olnimhcr will »iluhv the !i\p4‘in iii no eh iiMi'icr ui' 
the en'ictmont. The inaiu proUNin'i, of lip hri!*h ii 
referred to or embodi<'l in tho U”cr, while a n’prhi ot ilic nhoii, 
Act with the author’, siinnotatioiiKhii'i been adiieil a'' .iii ,ipp<n I's 

For tho oinii^.sioin and ernir- in the cMn’iition. lli, wiiier 
throws himsolf upon the candour of the learned ,iud liberal 
profession to which he hiP the honour to belone.” Ttie subji i-t 
was an extensive oiio, and reijuiivd far {'iv.ibn* talents thin the 
author can lay oLuii! to, to treat it in an i-xhausti\e nuuuier ; 
bnt if he shall have succeeded in doiu*4 justice to iiio sujioriur 
abilities of the eminent Indian Judj^os whoso nanin*. appear uU 
most in evto’y page, bo shall in some measure have attained tlie 
object of his wishes. Whothor (he author is docoived in Ids e,\- 
poctations as to the utility and iienoKsityof such a work or us 
to his own capacity in imdortaking it, he luusl. leave the impar- 
tial public to judge ; but in submitting it for tho indulgent 
.“upport of lawyers and laymen, tho nmdor need hardly he a.s- 
sured that tho author has boon actuated by a sincere desire that 
it may prove useful to both, and that wliaiovor it,s defects and 
demerits may bo, neither time nor Ironblo luis bcmi s[)ared to 
make the book as comjiloto in its kind us the pimsont. state of 
Indian caso-Iaw allowed. 

Tho writer’s obligations to vnrious authors for assistance 
derived from their labours are acknowledged in the foot-jiotes. 
The reader’s attention is drawn to the head-note, s of every page. 
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material iri^gukrity — Sec. 291, Act. XIV of 188S.-rBlghts 209. 
of a pui chaser upon a sale in execution of decree against 
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of a tl»‘ec.ised idazi — rufeitiuii ol txt- Fa^e 

’ilion piircl’ascr.*— FraiHlulrat iJvpctliet-u ti(ui — Tlie doitnae T 
Ilbtoppe]-- »a being foui d to n tkc gocd hi^ lio 

'iftcTwaids become^ owGox' — doej3 not apply to (wrcutiOi^-nuka.- 211 
Sale subject to niorigage.—Buppn s'-ion of i'aci.— bktcuiion sale 
'•set aside, the order of liiaohiiieiii and sole noiiiicaiions not sigu« 
xl by Jiulge but by Ifunsiiinu — Fuivliase withovd peiLLiis&-.iou 
Court by a de<rccdioldcr not qm facto void but "v oi(!able.*-«/2i7;o 
fhmiiil fiossci/i \\ GirJJian Lai (P,C.) — In a xut by a certified 
purtluiser for posscssiooj the dtrcndaiit c^in picul that he is the 
ictiial imrehaaer of tlio properly and that the cirtificate-holder 
V aa the app irent owner onlj^ and a men iui^stce.-— Benlmi Pur- 
chase at Execution Sales . — Choirdlinj v. Ea)h!upndh^ci^{V. C.).— 
r reach of trust by a servant cr agent.— Suit by a Deu cell older 
against the Certified purchaser to bring fo sale his judgment 
debtor’s pioperija— A Hindu widow cannot be ousted by a pnr^ 
chaser of the lights and iniercstt- of her husbamPs uppliew,— 
Misdescription.— Sale in execution of an equity of redemption.— 
Siirmuh V, Si^rmaL — >Cesser upon sale of Jaclgmcnt-deldorts iii” 
tercst. — Liability of purchaser of (kvcrniaent Bcveiiue.— Hale 
of a sliarc in a tenure. — ^Siut for apportionmoni of root by pur- 
chaser of such share. — Vendor’s nght to piurdiasouno my prior 
to i lecution of conveyance cannot be soltl in execution.— Estate 
taken by a purchaser of the right title and interosi of a Hindu 
widow.— D^rya ekanm v. K(my C. i/biVrec.— Duty oC a purchaser 
at sales of Minor’s property la execution.— Lai v, 225. 
Kauimia^ (F.B.) Oamat Estoppel by acquiescence.— 

Government Revenue not liable to apportionment. — Purchaser 
bound topiy Government Re^'enue whether in a nearer accruing.— 
Purchase hj mortgagee.— A moiigagee purchasing mortgaged pro- 
perty may fall back upon his Ikn against an execution purchaser.— 
finforcenient ol mortgage-lien against an execution-purchaser.— 

Mr. lusticc Turner ou monoy-decrees.— Purchaser of a Fahni 
in execution buys with all its liabilities.— doint-purchase at aa 
exeoiition sale.— Purchase by mother and guardian of her In* 

fant son’’ vests the property in the minor absolutely.— Disparage* 
meut oi title. — Conduct calculated to deter bidders^ a materml 
irregiilauty,— Overstatement of balance does not invalidate a 
de in execution of tenant’s right* title and interest in 
the N. W. E.— Compulsory payment by a Purchaser at an execii*- 
iion-side i ccovcrabli,— Inadequacy of piioo not a sufficient ground 
foi set Hfig aside a sale in execution . — Lond ikad^ 
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chase! at an execution sale (uitille 1 to posussaion as against the 
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Beotion 4.— Of JIigh Court Bales other than Baueb in Execution,— 
Eegistrar^s Sales governed by rules and principleh as to sales by the 
Court of Chancery in England.— Ec-sale upon default, — The purchaser 
allowed under special circumstances to forfeit his deposit and aban- 
don the contract.— Inquiry into the Title by the Eegistrar.— The 
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the act of ILp j>ru’fy lum-eif --{ aI<‘UtUi Hiuh i o!ut liuk ^ Pi-.f 
as to Sale itnui to foiupt‘1 dt*h\oiy oi ali'^luict. — 

Qije^tioiH aii‘'iDgord td' ttbjt (Hioii's or retjUisiti-ou':. by p'.iclia'-^ t. -- 
loqiilry ^\lituher a -pwii] t3t](‘ onn 1 h^ in.ide, -"C o oi 
Furcln'^er < to ii'C'>\u U.u'lw uu (ifjto-ii to piin Iio, < 

iuoiiey with opon Iho briu^ ^ot a iilo. »Aoat pt.uiu n! 

tide hy pay Jaunt ot pioeiM o lutMuy,-- { aintyaneo [aepnnd by autl 
.it the I xpeiu' ' oi’ flu ]»njeh - i r. — finpiopei* (kl.iy in pern-in;/ and 
letunmi t die ron\e\antn Cun\( \ anno to Ik* sLld«‘ii ly tin Ueei- 
tiar. — I’loeeedina io pnx luo < ■' u'uUon oi (.oii\eyrice in t im* u! h- 
final to ojviHiuto and ol pa ^<(m not ant jh^a.-S*} hiddma optnul 
except with the (’oinent fff ihe pUKdum i, and .n e.no (-jf iiand m 
mnconduet.-— Leave to hid, to \\honM 4 i\en.«-Htni‘ned Inddnin taxed 
by Ee^idi.u’.— Upou ‘-.aU ^ by Court, iit>bthTji.u leiO'cnui ainl r*^- 
trictioiis inipo^G'd. ... ... ... ... 2ia-Uho. 
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Himiu willow —'-'uit for lUfl.intorv ilriifi' I'.v Rove■l■^lllnl'l. 
Attestation li> iM-st oeii' iio' s not miport In'- conciirvonce. but is 
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heir.— Sale by a son’s widow.— iS('/rri/.wni’s case (P. 0).— Hale by a -.81. 
Hindu widow as administratrix to the c.Htiitc of her decea.sed 
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fining a fhruukrumar ior <unocihtiii of hu ! *• 
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o ipoitgce \ did only' when thne w BLtii'lit} - 
^ tc i m I ot delcgite taeir pother of oak to d loth* i — iVaM r 
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administrator of a dei eased Hindu, Mnhamnuulin or Buddhist 
to sell under sec 90, Act V of iS81 Mi>) bAbBS Bi 
An agent cannot go be\oul hib authority —An agent to sell 
cannot reeene the puith iseMuoi e\ —An auotioner cannot le- 
f eive moie than the deposit*— The duaioiitei as stike-hoider — 

Act IX of 1872, ^ec* illus (a ) — Fnncifal hedde for a fi«md 
by his agent authoiiiied to sell — What an agent to sell is bound to 
prove.— (E).— Bales BY CuiKiRAnoNS— Alienations by corpora- 
fcions subject to legislative lestiictions. — Contacts b} a coqiomtion 
in excess of its poweis cannot bo specifically enfoiced — Sal© 
with the sanction of a gential meeting of the shai e holders — 
Affixing of the common seal — Municipahties and otkci statutory 
owners —A corporation to be sued in Us cor|)oratc name aiier 
service of statutoiy notice. , ^ 32^5, 

Section IS — Of Oohdiiionil Sales — Couit not bunnd to couMidf i a 
deed of sale to be one of ahsoluta sale — OondiUoiml sab auKk 
uhdute by agreement of i^rkes — Balo on a oonddion of w-pur- 
chase.' — ForfeifcmO of Eight of re-purohaso- — Conveyance with » 
colbtelal agroemeht for ro ptirthase within a oortain periol 
Deed of Bef easam e — Sab convoitihb into a moitgage Mort- 
gage by conditional suh ^{Mhui*Eahi&lak o* > 

btuait 0 tT and Stiaight d. on the misbasdmg mture of him 
expression ‘^Conditioml Sale ^Mindmia of mortgage —Foroolosttw 
o raoitgago wider sec 8, Eeg XYII ol ISOor^Mem hypoth#^ 
cation does not amount to sab.— Admissibility of parol evident 
to prove a sale to foe a mortgage —Fat oi cfefeWanc© *-^Ca»dti|ct 
n clue*— liWppel by oondtot-^Tl# Indian Svtden|« 
Act/te'lf, I? and 115*— Eeh^diai ^wM^fhu of 
lq[4iy.^*fle of Indti bouh^ to prtwoitt m,, :ini|p|^ ^ 

Conr# of AS, 
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t\ Min Milt) I i] Ai"*! )\ ippron^ % mlc*!'^ to u hnia rhL ?age* 

I !ulu M \\il! rnt Loti^ «f u} f ‘I rannot 

Piipeviied M. '5?f 436 

Man 13— Oi^ ^Af^s PitioH ro \\d rr^rmNa A^tackmem.— 

II Tect of xltJchine t beKne ]iul — \ kiIo to cxeuii* 

t! Hi M ril ’ ifii !s iMtlt tns iMiMruimi not itolcMuh » on’’ — 


^ It Ihf)! i*Udiinnt Ti inhfoi frohflnttHl only ifter nHul- 
— 'Pm lie alienift h citt n limuit, \iuli tiie con^fiit 

nf tin' fudjcni ntttfditii -Sn P P i.v, n k on ^Itirhmnit — 

Ainniil htd! P I'lb Y J Uxihn (f^ — \kf liilion oi pio 

porH mniti iftichwent, Mnd^iUo isnl < ipUln of confirma 
tun- — \]ioiut’ioH n 3tt i ln«l pioptiU nnl! a nl \ onl is^uiWitle 
fttt rie htors ami tin u a p < utntn e*? iri title —St t. 276^ 

.\ot XIV” of 18S2— SaltM .iftor att ii hnn nt — t’nice tlmoiii of 
atiacbnieiif l>> ^radoM a fruul \ ohmtai y sde oi: atticl nt 
piopeitj oHH of tut) ^ O’O^ncts . ,* 3S7-*311t 

14 — 0^ Ai IF 4 ATiovs Pi^NDiNTi Lutj— Ibf Ionian kt? ap tf 
alien itioua pnklenff iite '-^Paiihni^ htt^ 7iihii MOicn - -Effect 
of the mi\im-C lvik% J , on Its ^tnofew'?.'-P*iitlase pendiBg liti- 
gation — TmtMloctrme 13 to h» pendens mtie sti inger om» 
not a\ad hinmlf of tlie hewftt oi the dn<t? m — Act VI of 1RK2^ 

Hcc oi «• Ptutha.so/jmfc/)ftJ fiom hen ot a dtMMsod Muhani' 
mathin — Lispendm^ win re in«.pp1icabio - Oktmder Ghosc, 

\ Fukkarid Johimj —Sir Kn liacd Couch on hs piiide^u «— Ckse law 
on purchase perkimite tik oi Im pnvktn -Ikmtilcs^ J , oa 

liapiwtoa ^•Morlgag# hte -Cimniughamd on Ini p«)!- 

^Purchase from a Muhammadan wulcw penduig a suit 
agamgt hci hr hei hushind's nephtu far recovery of the pie* 
periy will — 1 . Kmm Siw) — EIIp t ol |iuiiha®e diinng 
apiH d.—C’ond iticn against alienation , H2-3o3# 

Sbctku? I5— Of Sales or Eamv 01 EwornfFiTov — b|uit^ ot Ih 
clempii on may be assigned by prnute cDnimcl, or attached gud' 
aolli IB wecutioB by a creditor otkr than a mortgagee-^ 
Sku00htdifJ)Gm V* Mkmm Okmm Bme — injimciion to stay sale 
of eljuity of r« 4 ampiio«t by mOrtgagee.f*--()l»tfuUmBfi of Mr, 
jBlIipe So«» lA'-giaBtisg the iBjunetimi v 
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ip m $nmm^p clurgs mi oi rn^'g^t up pb 

yuB#iaaf«^ of to of redemp- 
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ilie equity of rede m| he u of put of in (''tile lUidtr n()il"a2f “• id 
The Midraa High CWt cn jqiaty iiom suipius |n)m£iil-« 
Raviithmi v.Rau — Pobitim* of a pni hisn’of equity oi u lenin 
iion With notice of subsequent lucuuibiaui os - FukLi^ji oi dn 
equity of ieJemption bound to pay t}*p u oit ^ itre 
del of equity of rcdoiuption — Puisne uun ip* < nmol br c] ciu 
iby the assignee of a pm diaser of hud vf i i i! e^etufuii of iiioit- 
gage cleciee against one morfcjagu aluuc -"f'cdug . bohdin^ 
imdcr Act IV of 1882- 3'4 

Section 1G ---Of Sales or [Ie%^ersions, Kiouts oi Enir^ &i —rinim 
the Eoinan law, even the chance of gam may be ma^ the hope of 
a succession or the cast of a net — English h\v is to sale of leve^ 
sions — Sugden on sales by expectant heir^- Act IV of on 
s lies of expectances.— Sale of a nunor’s Expcctanc} by a 
diaii.— necessity justifjmg the same must be proved by the 
pui chaser.— The doctrine of a sabsequentij acquired inkfe«-t 
feeding the e^ttoppel does not apply to Hindu convo} ances —Pur- 
chaser’s iisk in biiymg contingencies -Equity mends lio man f-* 
bargain.— A reveision subject to the life estate of a Hitidn t w 
Inay be assigned,— Fhear tl , on sales of oxjic tmcies, — Tiie iivj 
Coiincirs on sales by a person not in poise- ion —Bombay 
High Court m sate of reversion or light'^ of enfr} Smaj \ , 
Dalpatmm,-^Sd.h of right of entry by a Hindu in Pomlny.- - 
Admihhm v. AfmMu— Purchase without conHidmtion fiom ‘iv 
dors naiiupo&<»efc3iwi -Champuty— Sale by the (UFu ml Assignee 
if level sionaiy or rontmgont interests of msohents w tfie Fumi- 
clencyTown^.. ,,, 


OHAPTfCH f 

TRiNSIEKOf WiQFOR ItoirillSR PUnppHTT. 

iteniitg of Meaning of W/^bntterJ^ of endow-' 

merii*— Gift oi devise of property subject to a trust In favour 
of an idol.— SebaiFs power of alienation,— Colorable dedica- 
tion to an idol— E'lciltious endowment,— Sate of property 
subject to trust in favour of m idol-^As a rule, religious eildow-^ 
ments are not alieimbte,— ifomyoui v. Nominal 

debutter.— Alienation of property in idolte name,— Brojo Smaian 3S9. 
jBehif 0 V, ^mhme Kaonwm*!^ ( F. C.).— Privy Council on tha 
essentials of an endowment and on benimi purehaie fn idolte 
tiarne.— The Oatetta M|g^ Court on the essentialf of $ 
istete,-^Bow ftr altenaWe suh^jopt lo irudU*#4p!|^M tl 





TMLn or .oMi \r^ 

(fi 1 !nl V Ilf \ V - Si^f r\ 1 ^^f»iul ^1 — oi r *, • 

^ dtOfuilti 1 ntl - ^lant to a n aiid hn. 

di*- !|fie iiou fv of dtlnitiei htid 

niHtnin iii »* to CdHoipnty.-— \ |«hnitif!' suiniJC to set foide a •^ale 
ot f!f»bi 01 *! pHspirti*' i.an‘*t eo* <*kir eviiience ot endo\'viupnt — 

Pimer- < I, i ‘^f If ot*— Aoz/i/v/ ^ Ktdh Rav \ Ram chMuleT 

Rpt,{Vi ^ I’l iUil hs itihei but — ( V* atiCfii rf kasen oi 374 

den\ ifr b nnr ^ b} \ SO> t,— Patni-crnnls hr i Hebait whni 
\ ill I - \ *r* t leoiii io int t futiu lei e* moot be spicifuallv 
entoHid I- a<nin-l i Seb nt or oi! « r inanutr of ciidoUff! pio- 
peOv “-A St but ukiy lcas«» out < ndo \efl lauds to best advin 
I } but it 1 propi it\ must be hojiCt fidi fb alt uith H sut, h 

and uni *%% private pi operty S ile b} n Co-SAfait -—No alienatmii 
of H^lt of main^iment <»f a Pasroda by — Oiiu^ on i 

purbiurser 'Wlibout nofire, where the oM Rebait idle in rejcpeteretl 
lU the (billet torH R 'c^istry — Str^iee-land wnleable — ^lu reediTK*: 
Sebats when bound by a dttwe upon profits of tbe d^buiter 
land —3110 Privy Connnl on ScduH’s ]iower to incur debts for 
TieeesHaiv purposi^s — Nominal waqf — Wapf twopeifv not alienable, 
dB a rule. — V Mntwalb’c suliuj' toreco\er wapf prouerty must sue 
within 12 x^eirs fn rn lu« apoointment -^niant of peipetual lease 
by tru tees of wiqf piopertv. — Alienation ’^nbiect to a tnist, e. i *: , 
kecfdii*2f up a stinf^s tomb. — MutwalloA^s power of sale, if he Im 
any, under the dee I of trust, miust be inspected by purchaser — 
rjratii of lease by a 'Kahdim of an endowment cannot extend 
lieyond his lifetime, . . , * * . 3G7-3f^0, 


CinPTKR XL 
Of PbuioHAsrs bt Fiduciaeihb 
, ( ) 
pKluotaries oanimt ibemsehes pnicbase property in their 
eharga,— Omw Froliaiidi on Fiducianes. — Act T of 1872 on proof 
of ^oQil faith in transactions where the Jirrantee is m a relatirn 
of active confidence to the grantor.— ''Competent and inclepemlent 
adviced— Presumption m to continuance of (onhdential relation — 
Purchase of land by a partner with partnership funds. 381 382* 

(A)*— PnwaAsa bt Tbottsbb.— A trustee shall not profit hj his 
tim«t^«-for-sale cannot buy from himself*— A purchase 
by a4rU«ttf voi#bl a**— Sections and 5S, Indian Trusts let II 

of lB82*r--ptimhaB0 by a bare trustee.— A trustee may purchase 

tmsteee mj not purchase for a 
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aivcn totrn%t — -Accc^nH, E' eciitoiN cinrl Aiiniini''r»[i 
tors regi,rrl» d as Tra^atees.— Lori! Eldon on triistee’b knowlefit!:e 
Whim ami lio'w miy a trustee buy from the Gcsttii que *ru^t -—The 
same prinaiple'4 ap dv to solioTorSj ptrtners, aficciv®, aixc^‘nnoa’‘'3 
— An assent in pn> chasm's^ T*oin his pihtcioal, tmrd deal rufli 
him irip^ laxth. — P ruha a by tinstoi - with tiimt money n-ives, j 
lien to the < ^stuf qu it nst fo ■^hr- s\<ant of the fund im* p)]ilit‘d„ — ■ 

F K€ Y IfaGlietk — Tal^ Y. Wilfi nMv))? ^Vrqui dtion b^ 
tuibt propel tj v/ronylTPy c uivencfl — Ese<nlor or ahino’iPmioi 
may not pnrcham assets. — Pure base by Executor or fnimimMratf.r 
of deceasechs piop'^ify voi hible itnder sec. 270, Act X of iHCbj aral 
sec. 91, Act V of ,,, , ^ 

(B), PijPvCHASB Bv MoRTHAGrF.. — A mortci^a,e‘^ tender a pon'cr 

^ f >le ran •'■“t 1 ’r^ *m Mn — But be r ay pn»el ise fn m tb.e 

e, a timtee. — \eqtih‘dioriS bv mntltiaiee 
t‘vi . iccr'^tions to ti . mortgixed jiropcity. — Exception^ to 
r'le uile. — Purch.w by mortgagee of a mxkrari, paini or other 
snb-tfnuie. — A second mortgagee may buy the mortgaged e^date 
wh^n sold tinder a power of sale in the brsl moitgage. — -Purchase 
by a iisnfriuiiiary mortgagee of Brit-teniiroH in Oudb. — 7?g/V 
KiihenDiiftRamY, Raja }ht,mtaz Ali^ (P. C.). — Meliorations by 
mortgagee.— Sir J. Cohdleon Merger. — Acquisitions by mortgagee 

TalukdAr, subject to I'odemption. 3S7-30L 

— Purchase by Guaedi^ns. — A ginrdian cannot gain adraniago 
by his office . — Ubemma m sruardian. — Guardian g influ- 

en ‘e over his ward presumed to cortmne even after majority,— 
Purchase by a guardian for his ward— Purchase by a guardian of 
incumbrmces rm his WurFs e t Co. ... ... ,,,391-392. 

(B)._.PUEC!IABE BY An / gont, a trustee.— Agent having an 

adverseintciest, cannitactfor his princ'pal— An agent cannot 
purchase for himself, at the cxpcncc or to the injury of his prin- 
cipal.^ — 'But the lu’imipal has an clo'^tion fo adopt the act of his 
agent, or not.— UdiTicotion by print ip'l or acquiescence for a 
great bmgtb <>t time — An agent cannot bn bot!< buyer and selkr. — 

An agent to pmchis*^ cimnt buy for hiTOHclf,— Sections 215 and 
215, Act IX of 1872 «NoTc * fo p u’chasetts axent k notice to Ids 
pritic!]’ah— An Ai^ )rncy nr nt bi ' nanT than lie is autho- 
rl2je4to do persrmd^Ukblo.— Thi | rmei pal not liable for what 
he did not authork ^ C, Sin^A v. ^Jmma C/mm 895^ 

{P. 0 How to make out a constructive* purchase by agent out 
of principaPs funds,— ^An agent for purehase of an estate Is 
net agent to re-convey the salU’ls*— Adoption by '|yinoi#a! of » 



^ MA.i: ‘ uMl \ 1 


fninli.ise th < b}’ lii*' iw'oiit — t >i<jp v‘l I .vlun 

21 liSa* for tuvil in TiurohvLM^s a 4 < lU^ ui ,, Yh} ]uu, 

fr.)— I*UH iiAsis B\ A ’\iniBi.r. OF A Joi>4i FVMH Y — ^^’’nln^e t th 
jn hi] ^ Y— jjy a meiJibtr of a Houhi juini-fim!!}".-— 

,P ' 11 2 ^ ff i». as to puiv ii i^e with faiaily-fiir^a^ — U n h v the MitHk- 
K*'i I pjiuh u{ s 'ill iiiduiilual inemher wlioii the fninil} is joint 
‘ 0 pro -111 iiably out of the coiniuoii fiauK — Onus on the iiulni 
ilii; 1 IS to &ep irate aciiuijsitlons. — Oihi« j>rohan*li to naoleus of 
^oint p’*openy.~Parol!(itoe by i Oo-shuoi at,^ Ueu i ne-sul* . — Pur» 
elukc by a Co-sbar**! ’it an e,vct utufii" we. — Purdia i* bv a Piirrhi 
wiciow.— pLH eh.i«e Ip ailnnhi w itVditruig her liusbiindVlife-time — • 

Pnreh ko bv a lucnih . (.»f a Miiiuiain.idaii joint fatinly.— Presninp' 

Win ao to (UhiuioL^, ... ... ... ... 39T-39S}. 

n'.j,-Prfl lAW JW ..llOKtL\s, AaIIILS A\l> l/LCrin in\ IMlik— Ibli- 
chaise iiy an nn \v fiom client lie wed wnth jeiloiny by loinis of 
equity —Fresttmfil.on against its \ alnlity.— Bunion of proof rs to 
and adet|tiaey of consideration on atto aey.-<— The client 
bhtmld haw iinh [s< ndcnt advice. — Huit to set conde a sale to a 
Solicitor by lu> client imiat be bi ought wnhin leasonabie 
Perfevt fair disding at arm's length indi'ipensable to a Vabd sale 
Act I of i87J, U I, ilius (i/}, — Seiieitorin the cause shfuild 
never hid. — The sanie piiiioipleN apply to a puuhase by a Vakil 
fiom clieut.-"-biO!ilmi purtdiase by a Vakil .— Bihi v. 

Omdiih Bibin — ^Phear, J.j on the presumption of I'iiflue uiiliuuce 
o.\ineist'd by a legal adviser upon his client. — donve} ance by 
ii native kdy to her Mukhtfir. — i/akrtt/ooHma B^gum v. (/irdkun 
Ltd^ {l\ <h).-^The duty of disclosure cast upon a soluiior m 
iicahag With his client. ... ... ... 399-102. 


OllAPTEE VI L 

Th,k Law Ai^D Custom or Bxskami VimcBAmx 

A ** benflmi purchase” deii nod.— East, C J., cju the cnstom oi Benami 
in Indiiu— Beninnitkr ortho fictitiousand apparent owner. — The cii- 
timoii in a BciAuii Purchase.— Mr, Hayne on the l/uv of BeiAml— 

Merc aclvauce of parchase-money as loan by A to B lahes no trust in 
favour of A, nor wheie the advance is made by way of gift to a ohikh 
a fflktresd, a pammoar oi other object of aSeetion or icgard. — Law as 
to Kesmlting iTugis,— Katurc of bt^naml or i^m^i>farzi title. — Mol may 
a Who are generally made benl*mid4rs.— The late Mittefy 

J, dn m^le md famale.-^The benedciary should sue in 

©fulty, but the behtoidto can maintain ejectment for the premises 

l>y the cai|Teyaaoe,*^|4^ bentoi44r»s name, an % that 40S, 
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of: iho bericficmry. — Courts must not presume against apparciit Page., 
ownership. — Suspicions no proof. — No presum pti«>n of adrance- 
Bient in case of a purchase by a Hindu or a Muhammadan in the 
name of his son.— *The Privy Council on pnivdia<^:e in iho names of wife 
and rob . — Grosmin v. Gossam, — Purchase by a ^fiihaiinnadan in son’s 406» 
name to affect the ordinary rnie of succiission.— Strict proof of bcDanii 
in case of claimant against the o.stensible owner.— Tim Privy Council 
on ben^mi purchases at execiiiion-sales under A(!t 'Fill of 
I S.nO.-— Fraudulent Bendmidars. — Sections 20 and 21, Act i of 
1845 raise no presumption against beiiami purcha^-o.— Ihir.-hase in 
wife’s Basant Kimari , v. Bidlodeh Effect 


given to the real and not to the nom'iiial title.— The English 
doctrine of advancement applicable in India between English* 
siien living under English iaw‘.-~-"Onns as to, advancement l)y a 
Hindu or Muhammadan lather on the party wlio asserts it.— 4104 
JSaginhhai v. Abdulla, — Airieenmima Khmum v. Ashrujbomtmr^ 

(P. 0.), — Purchase by a Paramour.— Suit by hmdlord against 
beneficial lessees— The doctrine of estoppel dam not apply to 
bentoi transactions— Real owner tn.iy sue benainii'lar.— 'The real 
owner may plead his own fraud as between himRr‘lf and the benft* 
midffr— Fraudulent benUmi transaotions void against creditorB— 
Purchase by a Hindu wife during her husband’s life-time.— 
Furuhase la wife’s name pending a decree against her Kasbancl— 
Purchase by a Hindu widow in, the name of her nephew or 
brothers widow by way of advancement to such nephew.— Pur- 
chase by a Muhammadan In wife’s name— Purchase of a Patiii 
by a defaulting co-sharer. — Duty of a purchaser from a Bexdlmi- 
dfo*.— Couch, 0. J., on purchase of ' dientoi- title— Real owner 415. 
can not 'recover .upou hia secret title, . unless ,lie oan ff x the phrchaaer ' ' 

; fi'ouidhe; appare'Ut owner:,', with .hotice .of ' the' real title or.' slio'W 
such ci,rcuia8taEces as.tO' put such',"p.urc,liaser upon enquiry tO' 
'iV-^Ilimikoomar ^ Kmudoo ■v.'JfeQueen,: (P,. C.).— Purchase ,from; ' '' 
a Muhammafiait , woiharL--r-Estahlishiiig '■ a, " beiidmi ' titicc-— ' 
Bindaycd by.bentniidar 'Or 

by ^ hehefioiai ' ' owucr,— 4, ., 'p.Urclmsor, ..'under, d\ '"decreo' '.'against : 
the ben,ffmid^r„ha8. ®b,'.defeno,e, against' ,ihe '.chiim' 'of''' the '''real 


omer.-^mrnrumun S(vg>ky. maMlMukarnmad ' 4 l 24 (I^''''' 0 )— : 

Beal owner ehouM_ sue, .though, t&, .beatoiaar : :aiay.aBdntoi' , : 
moi;%age — Poasetsion, as evidence' of purohase on hehalf of 
.posaesser.—Benain'i purchase hy defanlter of a .patni under Beg. 

VI [I , of 1819 iavalid.-T-Ee^a-owBers net ajlowed to intervane in a 

,; ; 4034 | 9 , 
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Op Co.N^TEAiT.S OF SaLP. 
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Page. 

‘Tte vendor, when a trustee — Sir Thomas PI iiioeFs remarks in IFkll 4*20. 
r, IV of 1882 on eanlraets for sale.— The English 

Law ns to vendor making out a gtodi it t.!e»— Earnest or Deposit. — 
Piireliusera lien 1)y way of enenmbrnnee to the extent of the 
purchase-money ad vanced.—Misre presentation upon a treaty for 
piircl'tnsG .' — flari v* Snmine , — Witlnlrawal of offer' to sell before 
acceptance,— Sale to inotlier persom^ — ^Retractioii neccl not ha 
express, — Cond i tionad aoceptince.— Cond i t ional con tract su bject 
to the approval of. title ■ by purchaser’s solicitor.— iS'rrcyp|m^ 
3MiM V, limn Cktmi Nusicar . — Contract by letters,— The ac* 425* 
ceptance m'ust he nhsoliite and nnqunlifjed.— The whole, of the 
correspondence “which passed between the part'ies must be taken 
, into eonsideratloiL— Contract by purchaser to discharge certain 
bond-debts 'of 'vendor.— Sef^um v.' Oobind 'Frosad , — Transfer 
of ownership of movable, properties when sold with immovable. — 
Illustration.— A mere agreement to : transfer is executory and , does 
not' operate as a sale in pmafrL— Agreement to piircliase by. 
tenant., — ^The vendor on receipt' of eumeatU'aoi'iey bound to, wait 
for a 'reasonable period inordor to , complete' 'tlie,. salC',— A ' mere 
' agreement' to sell withoiit consideration,— hffention ofparfcies.— 
Contract, for sale'': operating' as a 'coavoyance.—Sale /'of an esta.te 
' at i0;| years’ ':'pn3rchaso' of 'the ''net annual rent,, coilections.— 'Aas'ign- 
' ' fueiit of I'leiitag© 'f hr a ,' m,o'nthIy '■,allowahc6;r-- A contimcfe,' ,for sale ., or . 
purchase of" land by a minor, void.'^A 'guardian ''canuot:, grant' 'a, .' ", 

' lease 'Of his 'ward’s lauds in-' perpetuity.— Purolm's©' by an" msane ," 
person*— Dealings .of' sale and ptiroliase by one apparently sane.— 

;, Fraud, by'an infant in represoatiiighimself of Ml ago*— JfcAftor' 4S0* 

„ , 'V., ' AeferIL'— Agreement for .purchase of land o.tt' 'exceptional ',, , 

^ ■ ''''.'terw--4'’*Ancest,ral ' property ’I'deined.—Mab'mooil,, J.,'':0.n'.DegaI;.' 

,.'. 'ueoessity,— The'MItlksh^rl m\ ;ali8nation,'by father.^A : 00 .par-, 

, center, ''.may.' ''sel'l'.tn , Dombaj: ,/or '' '^(dmhU ' Goparr,,''.' ,. 
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i G to foot-note (1) ad.l, See also observations of PuntilVx 
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139 in the head-note f<)r“desparagenumb”w(ri'‘(hsparagcmcii ^ 
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164 , in the marginal-note oat “admission lu other sint 
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IIV! MOVABLE PROPERTY 


IN 

British Inilia. 


CIUPTEE I. 

OE LAND TENTJEES IE BRITISH INDIA. 

PaOPEBTy in tbi& world is of two Ivinds, immovable and 
movable j and, in the laws of pnrcbaso and sale, both are called 
vendible properly (a) 

Immovable beobeety includes land, buildings, riglits to 
■ways, lights, feriies, fisheries, or any other benefit to arise out 
of land, and tilings attached to the earth, or permanently faskvied 
to anything which is attached to the earth, but not standing 
timber, growing crops, nor grass, {b) The General Glauses Act, 
3868, defines immovable property'’ to include land, benefits 
to arise out of laud, and things attached to the earth, or perma- 
nently fastened to anything attached to the eailh. The Indian 
Succession Act, 1800, gives almost the same definition, but 
substitutes the words “incorporeal tenomeuis” for “benefits 
to arise out of land.” 

Private property in land has existed in many parts of India 
fiom time immemorial, but it was never so freely transferable 
from hand to hand as it is now under the British Rule, The 

{a} N^ada’s Institetos by Xts, Jolly, p, 70. 

(b) Act III. of 1877. The ladum Rogistration Act 1877, 
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LAND TE-NCJEEB IN 


I. 


Summary ot 
1 ind tenures in 
India. 


The Taliikdiiii 
system. 


cxliaiistive emimerotion of tlie various teniiro*^ of land in India 
is foreign to the siihjeet-niatter of this At the same 

time a succinct view of the prindpal luitl teiuirt's would not bo 
oni of pLiee in a work on tlie Law of Hales and ihirohaK\s of 
Imiiiovablo propeity in Briiish Toclia. 

The present dislubntion of tenures in the diUbrenl pio- 
viiices in Inclia’^ SiUS SIi Cieorgt CainpbelL *Anny 
be stated lobe (speakiug genoiallj ) as follows: — 
Om/A being at one exirenn^ ’wiili an au-Hfoeratic 
sjsteiii;, which gives the land to nohles ; Aladnis and Bombay at 
the other, wiih a system which gives the land to the people, 

OudL ^ — Great Zemindars, almost complete owners, viih low 
subordinate proprietors, who own ,s//» or iundun* 
lands, or hold under kimamn leases. 

Ko^ili-^West Provinces ^ — Moderate propimdors ; the old ryots 

Laiido^mcrof i enure at a fair rent. The old 

tlieN.-w, p. proprietors, should they decline to pay an en- 
hanced rate, are entitled to Malildm. 

Pea<?ant pro-^ Pimjah—Yovj small ami very numeronq 

piiAoiN of Pun- proprietors ; old ryots have also a inoabum of 
fixity of tenure at fair rent. 

Bengal — Groat Zemindars, whose rights are Hinitccl Numer- 
ous suh-propriotors of several grades under thenu 
Ancient ryots wdio have both fixity of teniiro and 
fixity of rent. Other old ryots who have fkity 
of tenure at fair rent, variable from time to time. 
The ancient 27idne Ityots^’ of Orissa hold under a periodical 
settlement of 30 years. 

Central Prorhw&x— Moderate proprietors. Ancient ryots 
who are sub-proprietors of their jlmldings at rents 
fixed for the term of each settlement^ Other old 
ryots have fixity of tenure at a fair rent 

Madras and Bombay , — ^Tlio ryots are C 0 m-» 
plate proprietors of the soil, subject only to 
payment of revenuei^^ (o) 


}i)h. 


Tlie ZimiiicUii 
fiyhtciu oi 
vitli Uh &ubiu- 
feuaation. 


Proprietor and 
rob-pi opi lei o r s 
of Cential India, 


Byotwari sys- 
tem of Soaisom 
India. 


(e) Systonm of Land Tenure ia Various Oountnes^ p* 
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There are^ however, numerous grants of iho reveiiiio duo 
l\iin^iic!5i ie- from particular tracts or plots of landj and to 
\cime-fH*e hold- rcvonuc-freo holdings only do the llaliom- 

i>L LAvllli.lj ^ 

icjiiutH. medans apply the term 7iiUL/^ or pro|)<nty. 

They are very frequently granted by the ruler for the time being 
in terms inipoiiiag perpetuity ; but being almost always assigned 
for some particular purpose — ^the support of a particular loligious 
instituilon — for a paiiicular sen ice of '-omo kind — or for the 
livelihood of a particular famil}" — they may bo coiisideied as 
being property entailed and uudioidhlfK (d) 

In the ease of ihn'dlner v. /b//, decided about GO years ago by 
tbe Eolls Court in England^ an estate held by a British subject at 
Burrisaul in Bengal, was declared to be of the nature of fee-sim- 
ple/^ and as such was held to bo descendible to the lleir-at law. 

Mr. Dari on Mr. Bart in his well-known work lias only 

m following passages with regard to the transfer 

of iminorable property in British India : — 
Except in Caleui ta and those localities whore land has 
been acquired and subsequently sold by the Indian Government, 
there does mt appear to be any real estato in India wliich can 
1)0 considered as hold in fee-uniple ; the ordinary English eon- 
veyancos are however generally adopted in iransactioiB betwe^m 
Europeans. By iho 31st of the Acts of the Legislative Ooimell of 
India for the year 1854 (but which only appears to cases governed 
by the English law) it is enacted that any estate or interest in 
immovablo proi^erty situate in the teiiitorics in the possession 
or under the control of the East India Company whether in 
possession, remainder, or reversion, may in addition to any other 
mode of conveyance or I’elease then valid, bo convoyed, passed or 
released by a simple deed whether such deed operate under the 
Statute of Uses or not. By the same enactment, words of limi- 
tation in a deed are no longer requisite to pass an ©state in fee 
simple ; and an estate limited to heirs is not to uni to with a prior 

ii) Systems of Land Tenure hi Ymiom Coiuitiies, p. 120. Madras 
Z,amhidaries are a species of entailed property. 
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life-estate in the same deed ; nor is a hrma Jhle purchaser of 
properly, the proceeds of which when sold arc subject io a trust, 
in any case bound to see to the application of the purchase- 
money* 

Our Ooinis will apply the general law of this country 
(being abhtraetcdly just and not exclusirely fmmded on any 
particular or technical rule) to questions relating to land in a 
colony where a different system of jurlspmdeiua^ prevails; unless 
it is shown or suggested that the laws of the colony are dilleroni 
on the point in question*” (e) 

All and intoresis in land held by ieiiants 

Customary free- landlord arc analogous to emiomupi/ 

lioids ill India* holds of England* (/) 

Grants of waste or uncultivated lands in fee-simple have 

Grants? of wasio Blitibh 

Uind in fce-sim- Government to European settlers on snilicienily 

favourable terms^’ in Assam, Oachar, Chittagong, 
and on tho slopes and sub-montane districts of the Himalayas, 
and on the Nilgherees in Southern India. Tho boint fuU tea 
and coffee estates,” says Sir George Campbell in his Essay on 
the Land Tenures of India, ^^are held in foo-simple on paynumt 
of a very small price.” 


(e) Bari on Tenders and P. 4th Ed,, p. 485. See as to Eoal property in 
India, Freeman v. Fuirhe^ 1 M* L A., p. 305 ; Qarim&t v. FeU^ 1 J, 
and W., 22. S* €*, Pandit’s P. 0. d* Tol I*, p. 120. 

(/) Ctistomary freehold exists in many manors of Hortli England. In 
the manor of Linstock, in the county of Cumber lamb which is the pro- 
perty of the See of Carsli&le, the custom of tenure (termed tenant H^hf) 
is that the free-hold is in the lord, and the tenant liohls o! the lord, to him 
and Ms heirs for ever, aocorduig to the custom of the manor, at ixed 
rents and services* A ine is paid on every admittance* On alienation, 
a deed of bargain and sale is executed by the alienor to the alienee. The 
outgoing tenant surrendeis to the Lord of the manoi and tho incoming tenant 
is admitted to hold imdei him. The surrender and the admittance are 
entered on the Bolls of the Court of the Manor* Ch^aham v. Jmksmi^ 6 CJ. B*, 
p, 811, Bee. 26, Act Till* of 1869, B. €, Also Sec. 27, Act X of 1811^. 
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Section 1,— -Of Transferable Interests in Land. 

As a qoiioral nilo, all estates anti mferesis in laml may bo 
soltlj unless a pariicnlar law or cii'^tom luts [aoliibiled tlio alioiia- 
tlon ilieicob — as for example in the ease of ira<jf or dthnUei* 
piopcriy. 

Any really exlsiiiig interest, liowcver sliolit, is capable of 
being tlio subject of bale, — as for instance ilm riglit of a (Ufa lilt- 
ing proprietor in iiis property, up to ilie time of its being alie- 
nated by a legal sale, {g) But regard must always be liad to tiio 
rights of the vendor and to Ms Thus in the couutiy 

subject to the Miihila law the sale of joint undivided property by 
one sharer is not valid without the assent of all the sharers* It 
is not valid oven for the sellci'’s own share, without the consent 
of his cosharers in the property* (A) Immovable property in 
India is governed by the personal law of its owner* 

IVpotuities are always transfei able, and the inferior like 
the supoiior tenures can bo summarily sold for arrears of rent* 
Where there is a mere right of occupancy at the customary 
rates, the sanction of the superior holder is ordinarily required 
to a transfer by sale ; but in some districts the Zemindars inter- 
fered so little, and wore so glad to hate the security for their 
rents afforded by saleable tenures, that the Ityots^ tenures have 
become by custom entirely transferable, and the state of tilings 
is very similar to that pro veiling in the north of Ireland, 

Under the system of land-tenures prevailing in Bengal, 
the transferable interests in land are of various descriptions 

— ^There are the proprietary inieiests created by Bemgal 
Beguktion ¥111* of 1819— the Painty Durpa/ni, Sejpatni and 

ig) S. B* 1856, p. 770 5 B* D* 1858, p* 8#. 

(k) a B* 1853, p* a4i4, 

(t) Systems of Land Tenure in Tarious CountrieB, p. 15 L 
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so forili — interests in land porpetnaied l)y a system of subin- 
feudation peculiar to Bengal Pi-oper. 

— "Customary Ky&rn Jotes or Makrari maurusi interests 
of Klioodkast tenants and otlier transferable Shiknii ioiiiires. 

3rd , — Tlio seigniory of tlie Zemindar on Bastfi lands or land 
for building purposes or in the vicinity of a city or toAvn. Such 
lands are called pur/of ^ in the Upper Provinces. 

Collieries^ mineSj quarries, pasturaga^, forest rights, 

and fisheries (j(dhir) arc incorporeal hereditaments, 
ivliich are very often the subject of ixara or conveyance. 

A lease contained the following words : — You shall con- 
tinue to pay the sum of sicca rupees 5 fixed on the whole as ticca 
jiiinma of the said mouzah every year, and having cleared the 
villages of jungle, and having brought Oio lands under cultiva- 
tion, yourself and through others, as usual, shall enjoy and occupy 
the same with your sons and grandsons in succession, It 

was held that the lease conveyed an absolute interest ; and that 
the grantee and his heirs wore entitled to transfer it ; and that a 
transferee^ not an auction-purchaser, was not liable to enhance- 
ment of rent, (j) 

The grantee of a maiimsi lease (although he pays rents to 
the person who makes the grant in thoperpotnify) is to be regarded 
noi as a tenant for a term but as owner of ilie property convoyed 
on condition of paying a fixed sum annually to the former owner 
or his legal representatives. No rights are reserved save and 
except the annual rent and there is no reversion. The ownership 
of the land is intended to pass entirely to the grantee, and the 
interest created by the grantor is heritable, transferable and pet'- 
petuaL The estate granted is what English lawyers call an 
Estate-in-foo, {k) 

The Jummai rights of a Kurpha undertenant are not trans- 
ferable without the consent of the Byot landlord. A Kutplm 
is the undertenant of an occupancy Ryot lie is also called 

(/) IFalKO^ if* Oo* r. Jaggeslmr AUalt, Marshy 030. 
m Per MAaxax J. in Bm^m v* Mudkifjmy 1 h, li, 4 Oal S30* 
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elifflain in Ruii^i^porOj and prajal from praja^ and generally 
sIuIinI ov ppiao ryot. These undertenants usually cullivafc on 
terms of paying half produce. (/) 

l^urchases of rights of oceupancy under Act X. of 1859 or 
under Bengal Act YIIL of ISGO cannot prevail in tlio aljseneo 
of a clear well-defined local custom to thai elieet. 

Tlio right of occupaucy acquired I>y a ciillivaiingiwot under 
seefion 0 of Bengal Act YIII. of 18(39 cannot be transferred 
either hy voluntary sale or gift, or by a sale in execution of a 
decree, (m) In the ease JY<imi(lpa Xarapau liop ( lunnihn/ v, 
As/nui Chiindm Se)} (n) decided by a Full Bench of five Judges 
of the Calcutta High Court presided by Hir Richard Couclg 
it was also held that if an occupancy ryot upon sale of liis tenure 
ceases to hold and cultivato the land liiniselfj then he might be 
couhidered to have abandoned his right and ho cannot prevent the 
zemindar from ejecting him from the land. 

Impartiifilh j of an inheritance does noC a matter of law, 
render it inalienable. The owner of an estate which descemk 
as an impartible inhoritanco is not, by reason of 
impartibility, restricted to making grants or 
to enuring only for his own life. The power of 

alienation resting upon the general law, inaliena- 
bility, if existing, must depend upon family custom in this 
respect, and of such custom proof is required* 

In AiKOuI Jjal Singh Deo y, 3Iahamj DAmy Gmn 
K(iram{o) their Lordships of the Judicial Committee first lield 
that the inalienability of a Zamindaii was a matlor to ho proved ; 
and this ruling has been approved axid followed in the case of 
liaja lldaga Aditga Deb v. %fminh ImI Adiiya 
Tbo Fixiimm Jj| this case of a tiiiikir Ihlj, of which 

the lately deceased Baja in consideration of a 

(/) Bewmall B'(^iuHr Vn Kei^lmk Chunder Mo;^0(muIaeAA-i^ M., 4 Cal, 130. 
{m) DwdfMimdi, Mkur v, Mmrkh Chumkr^ 1. JU 4 Cal, p. Mi), 

(a) IZ B. L* li, 274. S. Cl, U B. W* IC, 22* 

(0) ^ Jlwre’s I, A., 82 . 

(p) L L 8* Cal p* 
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bonus or fine had made a Makrari patta^ or grant in perpetuity^ 
of part of the zemindari lands thereto belongings, in favour of 
a younger son^ it was found, that the only custom proved was 
that the raj estate descended to the eldest son to the exclusion of 
the other sons, and that there was no proof of a custom, prohibit- 
ing such an alienation as that made by the grant. It was held 
by the Privy Council that the inaLrari grant was not invalidated 
by reason of the Eaj estate being by custom impartible. 

The Transfer of Property Act, 1882 enacts the following 
exceptions to the general law of alienability of all kinds of im- 
movable property : — 

(1) The chance of an hey apparent sne- 
Intere'^ts in < 3 ee(iiiig to an estate, the chance of a relation 

immo value pio- ^ 

pcifcy wliiclican- obtaining a legacy on the death of a kinsman, 
or any other posswdity oi a like nature, can- 
not be transferred. 

(2) A mere right of re-entry for breach of a condition stib- 
soqueni cannot be transferred to any one except the owner of 
the property affected thereby, 

(3) An easement cannot be transferred apart from the domi- 
nant heritage, 

(4) An interest in property restricted in its enjoyment to 
tho owner personally, cannot bo transferred by him. (//) 

These exceptions do not affect any rule of Hindu, Malio- 
medan or Buddhist law to the contrary, (r) 

It is doubtful whether tinder the Hindu Law, the sale of 
an expectancy is valid, (s) 

In Kali Chmidm Chowdhery v. &db Chandra Blmduri (t) 
where the Plainiiif s vendor was not the real owner in possession, 
but a person who was merely selling a possible title, the Judi- 
cial Committee did not decide tho abstract question of law 

X¥. of 1882. Bee. ' e,' 01. {a), {h), {< ) ’ ainl 
{r) Bid Bee. 2. UL (e/). 

{$) MusBmmt Oodef/ Kmnwer w Mt ZadeOi 13 M* I A., &8&; S. 0., 

B, B K m ; Pandit’s E il J. Yol II, p. 630. 

(i) 6. B. II. R, 601. B. (J., TmdWu B. C. J. Yoi II, p. 621 



.Mu. fj TiJlNbFEiUULE iU^JITS 


0 


*\\lit‘ilicr ail o\peciaiii liglil cau bo made tlio bubject of a bab} 
ainoiii; Jliiidiis. Jbii ilie iud^moiii of ilio Privy Coniicil in feiiii 
Ooti^\i/ Jkoo^iWifP V* 3lL Ludoo goes far to «‘]iow iliai the principle 
of Eoglibh L:iw which allow a subsequently acquired iniercbt to 
ieedj It is s.ud^ the estoppelj, does iioi apply to Hindu convey- 
ances. (?f) 


Under tlie Mahomedan Law” a thing must be in e^se in 
order to bo a subject of sale, A mere possibility cannot bo bold, 
cry Tahiqddr of Oudh has a iieriiiaiientj heritable and 
Tilu<|daih of transferabio righd’ in the estate comprising the 
Omlh liqo liofi- villages Olid lands named in ilio list atlaeliod to 

til;h auu ti 111^- 

jiuabie uAts the agroemcni or Kabuliyat executed by such 
111 tiiui iiitotaWs. when aottlcmeut wais made with him 


Pioprictois in 
pGiayal aud K«- 
W.r.niay traus- 
iiiv tlicn I nuts 
w i i h o n i tluj 
sajujiicu of (Jov- 
eijuneut. 


afioi the mutiny of i8o7, {e_) 

In Bengal and iho North-Western Provinces^ the Zemindars^ 
iiidepoiiclont talukdars^ and other actual propric"* 
tors of land; are privileged to transfer to wiiom- 
socTor they may think proper; by sale, gift; or 
otherwise; their proprietary rights in iho ivhole; 
or any portion of their respeetive estates; wiilioiii 
applying to Government for its sanction to the transfer; and all 
such transfers are declared to bo valid; provided they are con- 
formable to the Mahomedan or the Hindoo laws (according as 
the religious persuasions of the parties to each transaction may 
render the validity of it determinable by the former or the latter 
Code), and provided they are not repugnant to any laW; in force; 
which have been passed by the British administrations; or to any 
law that they may hereafter enact* (a?) 

Partial transfers of interests in land; however; must be noti- 


fied to the Collector of the district whore the property is situate 
for assessment of separate jum& on the interest sold or con- 
veyed* (s) 


iu) I. L. B*; 8* Cal p. 144. 

(«?) I. of Oudh Estates^ Act I860; sea tib 

(i0) Beiig* Beg I of 1793 sea 9 ; Bong* Beg* J.XY1L of 1795 sea & 

(i») sea 10 3 and sea 7* 
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Transfers of land in the Bombay Presidency eitlier by alie- 
nation or succession must be notified and rogislered in tbo 
Collector’s books, {y) In tbe Madras Presidency a iraiisfor of 
land^ is iiiTalid unless registered by tlie Collector, (z) 

Madras Eeg. XXV. of 1802, s. 8 authorizes Zemindars to 
Impai tible Zfi- their proprietary right in their Zamin- 

miiiniritis in daries^ in whole or in part^ without the previous 
consent of Government and deelaies such trans- 
fers to be validj provided they shall not be^ repugnani io the 
Hindu laws ; but it renders necessary certain steps in tlio way 
of I’egistration^ and apportionment of tbe a«=‘Sessment ; in default 
of which ‘^^siich sale^ gift, or transfer shall be of no legal force 
or effect.’^ (a) Mr. Justice Holloway thus defined the status of 
a Madras Zemindar : — ^^The Zemindar has an estate analogous 
to an estate-tail, as it originally stoo<l upon the statute De 3)oms, 
He is the owner, but can neither encumber nor alicnato beyond 
the period of his own life* If ho had sold, the sale would be 
inoperative beyond his own life, and wmuld amount merely to an 
alienation of his life interest/’ (&) 

B, a Mirdsdar, addressed a vazmdmd to Maralatdar, resign- 
ing certain nilrds lands in favour of L (to whom at the same 
time ho delivered possession of the lands), and containing no 
x'cservation or qualification : Held that the transfer io L was 
complete and the rights of B wholly extinguished. ^ If, being a 
Mirisdar with rights as such, B concealing this circiini&tanco, 
induced L to take up the land and relieve him from tlic burden of 
assessment, ho was bound to make good the apparent title 
which he conferred on L, and so was any one else who came in, 
like the plaintiff here, by a title created subsequently to the 
transfer to L,” (c) 


(y) Bouibay Act II. of 1876, ss, 30-36. 

(4 Mul Reg XXV. of 1802 sec. 8 ; Mad. Beg. XXYI, of 1802 »s. 2 & 3. 
(a) Bm Euhdarayulu Mama B&ddi^ 1 Mad. H, O., 141 ; FlkhakutU 
v. FdnmMMp Ik 148 ; per Curiam 2 Mad. H. C., 139, 113. 

(h) Chmiala^ati v. Zmimdar of Ttziamgmm^ 2 Mad. H. C., 128. 

Fareyammii v. Balugm 8 Mad. H. 157. 

(f) Tct.ra Chard Finhmd v. Imhlmm Mhmm^ B L. B., 1 Bom-, $4. 
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Tlie bank of a river is in?! by ilia iaw us |iu 1 )!ic 

-r, • ... propertv. it niav Iku ami ciuisiaiii !v f, 

piitWi ijsia pif^peit}j ihouninlierc may be juibiic liyiifs of 
passage owr ii for ilie purixeus of mn igufum, ^'tl) 

Tbe rigliis of Jbuiknr (a rl^bt of cmiting a\ooi 1 ) aoil llitil- 
iiirfaiigbl of pallii‘riiig 1*1011^) orilinarilj iiurkMll^e cb* a 
ccrlain tlomiiiioii cner llie mvjL (#) 

III a sale of bnultf/" only, tbe jirofli ari^iig from Ike trees 
. c»f '‘‘pontaiUHMi’s ituoUlp u btohei '‘real i>r •^inall, is 

BunUii, in 

MibJy btil ee/ ilie laiui. 'Hie o^viier of tlie Luai 
may (nil* iknvnt unv iree to dear the lands for eu!li\at:iom If Im 
should anerwarJto be iiaable to eiiliiuite the hmtlsj be is rexpon- 
siblo for liiss to tbo owmu' of tbe to idiiuii ibo 

tiinlier of sueli inm feliotl freeH iKdoug. (/) 

In a bale of JciWoe’* on]j% tlio profit arising from ibe 
wafefj wbetlier by fishing or otherwise, bt^longs 
to the fnirebaser, and m/f ilio land it covons ; but 
in ilic sale of a Jkrr the bind ib mcluclcd* (//) 

A proprietor of the entiro julkar rights of a pergunnali is 
entlilod to lirii in any natural water courbo or any jlicel or pond 
mi made by human agency, (/i) 

Ho farmer or leaseholder can, during the term of his h^aso, 
create for himself a suh-tenuro winch is to enure after the lease 
expires to ilio prejudice of tlio owner, whose locum imms bo is 
during the term of his lease. (/) 

Credible evidence of the antuinity of a local custom is sulli- 
cieiit io tleiennino whether tenures of 11 certain class aro transfer- 
able by ii (J) 


(ii) lirmp TmH Bom v, Th^ Chairman of iM MImMmi Commlttep of 
Bmea, n W. II, [0., 19. 

(e) Majm LifJmtmid ^imh % Maharaja MoJmsur hiinghy 3 W. JEi, B. 

(/) Majumdar v, Bmi Bayal Goopul S. D. A. Ito. Vol II. 

p. 105 . 

{§) jDa«y V. Khatima Behm, Xhii^ p. 51 ; W* R, 200 

(A) Chowdkrtmi v* Joymu’km' Chwihnpf W. tt, Bp, 207. 

(f) Jardim <f* €b. v. Mam Samil^ Soo^dari DeU^ R B. 5 h A* 


p. 1». 

^ tf) II W. B., MB 
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A Kifdeemee or Mauroo^ee lioldini^ Is somciliin^* vory much 
larger than what is known as a right of occupancy under the 
Bent Law ; and where according to the custom of the country^ 
such a holding ib a transferable tenure^ the piircliaser takes ili(3 
Avholc of the rights of the previous holder against the Eemin- 
dai\ ( 1 ) Accoiding to the custom of the Hoogly district a teniiio 
granted for building purposes is tranbferablc. (/) 

A eusiom to prove the tiansfcrablo nature of Kltoodlasi 
Jotes need not be absolutely invariable, (n?) 

It is not necessary that a tenure should be a Makampi in 
order to bo transferahlo, (n) Local custom may doieimine the 
transferable nature of a tenure with a right of occupancy, fo) 

It is doubtful whether a transfer of a E//oiwupee tenure can 
be effected without the consent of the Zemindar orTalukdAr, as 
the case might be, the immediate successor in Estate, (p) 

A yearly tenancy can not be transferred without iho lessor^s 
consent, and its character is not changed by enjoyment under tho 
pottah for many years. (^7) In Chota Nagpore, Jaghir lands are 
alienable, subject alway»s to the rights which the owner of tho 
soil has, as a iworsioner, to resume on feilurcs of hcirs-malo of 
tho original grantee, (r) 

Applying the maxim optimus mferptrs rerum it may 

bo shown by evidence as to the nature of tho enjoyment of any 
immovable propei’ty, what tho grant in its origin really was. 
Accordingly tho freq[uent transfer of an interest in a tank with- 
out any change in the terms of the hohling or in tho amount of 
rent paid, extending over more than 00 years, was held to prove 
that the interest was a permanent and transfeuible one, which 
could bo maintained against tho proprietor of the taluk in which 
the tank was situate, (.s) 


(/) 23 W. B , 36. 

(A 11 W. B , 354 ; 12 W. B , 405 ; 15 W. B , 275. 

(m) 6 W. 11, 190. in) 1 W, B , 5 ; GW. 1., (Act X ) 95. 

U) I W B., I5a 18 W. E, 55, 607. (p) 13 W. B , E Cl la 

{q) 8 W. E, 337. See also 15 W. E, 175. 

(r) Rmm$m Nath tkng v* Mura Lai 1 B. L, li, A» CJ , 170- 

{$} 21 w.B.,3aa 
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( lease in ALHlra<=i is ilu lorni lor a perpeiiial 

lease ai a low HmhI reni pa}al>le to ilio Zoniindar^ Planted in 
conNidcraiioii of military •^orrico performed Ijy llic aiiec'storh of 
tlie giaiitec. //r/</, upholding' such a ion tire of a disiintl pari 
of a Zamiudari in ATadtas^ tlut a CifUooffooiai a lease was not 
an alioiialioii of tlie Zimindnri or any pari tliereof wiiliin llio 
piovisions of ilic Aladi IS Keg XXV. of 1802, see. 8, and did 
not UNpiire tegisfraiionj as it conld ny^, w itlnmt ^reai rioleneo 
io 1 ui^nagCj be coinideied as a transfer wiilnn the wouK of the 
Regulation. In tins case the title of the lessee had been uh»oo« 
nized not only by tlie Zemindar who cieated the tennie. but by 
sul)be([iient Zemindars^ and tliere had been a po>session under 
such lea&o of above fifty years. Lord Kingsdown in deli\eiing 
the jndgraeiit of tlio Judicial Oommiiteo observed : The lan- 

guage of the llegiilaiion wmuld seem to apply to questions be- 
tween the Zemindar and tlxe Government, and to liavo been 
framed with a vie^v of preventing a severance of the Zamindari 
wiilioiii pnblic notice to the Government. It is not very obvi- 
ous upon wdiat principle it can bo hold that an instriinient good 
against the party making it is bad against an heir, if the ances- 
tor had an absolnto power of alienation* If the successor is, 
as we should teinn itj a rcmaitidor-manj or edaiming by a title 
wdiicli fho ancestor could not defeat^ tlxe case, of com so, is 
difForent. But tlxeir Lordships ai*e of opinion that there is in 
this case no ground for the ohjection/^(^) 

When a purchaser takes })assession of a non-tran«iferal)le 
Piircbtecr of tonniO; and interposes himself bel ween the Zc- 
n luindar and the xwots on the land, he, by that 

tepanser. act, commits a wrong, and is a trespasser ; and 

one mode open to the Zamindar to redress the wrong, must 
clearly bo by a suit to declare that no interest is vested in such 
pnrehaBor, or to restrain him from interfering with the eolleetion 
of rent, (x/) 

(i) YeUmpmh Nmcler v. Alagm Mmitm Mrmmitren. 8 

M. I. A, zm Bm Paaeixt’s ,P. a J. Vol L TSS. 

(ff) Per SFoirMAN. d., iu Mnfre^mr Mukerjm v. J0d00nutk Ghm& 7 
W 114 
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Section 2. -Of Land in tlio Prosidoney-Towns/^' 

Tlio iininro and ineidcnis of immovaWe proporiy in ilio iown of 
Calentia havf^ Leon ilie hnLjeel oT s#nnn'a] jiidieia! decisions. As 
far Lack as tlio 3-ear ITSn, ii was decided by ilic Siipreine Court 
of Calouita iliat an executor or adininislraior, as micIl mi<>]it 
bring ejoctment for lands in Calcutta of Biitibh subjects. The 
land of a British subject is^, therefore, to be considered real pro- 
perty modo, not as in England, but qualified by the Charter. 

Tile lands and houses of British subjects” said the Court ^Cmvo 
usually been conveyed in this settlement, by deeds of lease and 
release, or by bargain and sale. The title by lease and release 
depends on tlio Statute of Uses(r), which is a remedial act, and has 
always been eonsidored by this Court as applicable to the lands 
of British subjects. The conveyance by deed of bargain and sale 
would indeed be endangered by the Statute of Enrohnents (27 
Henry YIII. c. 10), if the lailor extended hiihor ; but the court 
are of opinion that it cannot bo so exioiidod, bocauso its provi- 
sions are inapplicable to this country. A mere bargain and 
sale of laud is, therefore, sufficient here to convey an estate in 
fee, as it would have been in England under the Statute of Uses, if 

* beution IT of 21 George III. Ohap. 70 enactB, ibat the Suproiue 
Court of Jiidioature, at Fort Wiliiam in Bengal, shall have full power and 
aiiihoriiy to hear and determine, in such manner as is provided for that 
purpose (in its charter or letters patent), all and all inaimor of actions and 
suits against, all and singular the Inhabitants of the city of Calcutta, 
provided that their inheniance and succesnioit io lands, rents, and goods, and 
all matters of contract and dealing hetvreen party ami party shall he deter- 
mined, in the case of Mahomedans, by the laws and usages of the Maho- 
meclana, and in the case of Gentoos, by the laws and ttsages of the Gontoos, 
and where only one of the parties shall be a Mahonmdan or Gen too, by the 
laws and usages of the defendant. There are similar statutory provisions 
for Bombay and Madim Bee 37 Geo. Ill Gimp, 112, Soc. IX, 
iv) m Hem 8,0. m 
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tlie Statute of Enrolments had not been pas-^cd” (to). The com- 
moil law of England and the greater part of the statntc-hiw having 
been iiitrodiicocl into ilio PrcbiJenc3"-Towns of Oaleiitta^ Bomba j 
and MadraSj the lands of British subjects prior to iho 1 st of 
January 1866 ^ descondod as in England eicco|>t in so far as the 
descent was interriipicd or the succession varied Slatiito or 
Charter, 

The proposition that all immovable property in Bombay vfas 
of the nature of chattel real, and that there va>s not any pi-operiy 
of the nature of freehold of inliteriiancc was disapproved of and 
denied the local High Court as being irreeoncihihfe with 
Eojail charters, Acts of Parliament, and of the Legislative 
Council of India, decisions of the Courts, both in India and 
England, and the tenures of land and practice of com^eyaucers 
in Bombay, (,t) 

Sir Ki chard Garth in delivering his judgment in the case of 
Barlies Y.PresoiDwmoi/ee Dossee Qj) thus dwelt upon the intro- 
duction of English law of Eoal Property in the Presidency-iowns : 

The ease has been argued at some lengtli, and oiir atten- 
tion has been called to a great many authorities, but I am bound 
to say, that from first to last I Iiavo never entertained iho 
slightest doubt, cither that the law of dowmr has been recognized 
in this country, amongst Europeans and Armenians, as a branch 
of the law of mherifcaiieo, or that estates which have been held 
by British subjects under the name of freehold estates of inheri- 
tance are in all essential respects iho same estate which have 
been held in England under the same name* 

Indeed I should be extremely sorry to think that at this 
day any doubt could reasonably be thrown upon either of these 
propositions* For a long series of years, estates of inhoritanco 
have been enjoyed and dealt with by British subjects here in 

{w) Do$ imn. Smmffev. Bmchamm Morioris Beports p, 70, See 

also Clarke^ Bales and Orders, (1820) p, 6B* 

(a?) JSfmrqfi JBemmji v. 4 Boin, Eep*, 0* C J*, 1* 

(^) L B., 6 Calc,, 794* 
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tlic same way as iliey luive been in Eiig-laniL Tliey have boon 
boiiglit and sold as siicli — tbey been iransforred from liuiid 
to hand by modes of conveyance which are only ajiplicable to 
English icinireSj and meaningless as applied toany other tenures* 
They have been considered and treated as such by the Snpromo 
Court since its first establish mentj and they have been made the 
subject of real actions;, which we all know constitutes a muchi- 
nory qiiito inappropriate to any other than EngliJi tennn^s* 
And lustlyj they have over and over again been recognized and 
dealt with as such by the Indian Legislature. 

So long ago as the year 1815, we have the direct auiliority 
of the Supremo Court in the case of Emiu v. Emui (c) diciding 
— that the English law of dower was at that time recognized 
and enforced here as it was in England ; and 2/a?/// that Armenian 
subjects of the British Grown residing in Calcutta wore amen- 
able to that law. 

From that time to the present, as for as wo know, ihe 
correctness of this decision has never been questioned, and we 
have the further evidence that the law of dower was fully recog- 
nized, from the fact that a large number of fines have been pro- 
duced before us from amongst the records of the Supreme 
Court, which have been levied from time to time for the erpru 
purpose if barring dower. 

Thou we have the Dower Amoudmont Act of 1839 passed 
by fhc licgislaturo of this country eorrosponding in most of its 
provisions with the Dower Amendment Act in England, the 
3 & 4 Wm- TV, c. 105.^’ 

The leading case of Freeman y. Fairlie (a) decided in Chancery* 
by the Lord Chancellor as far back as the year 1828 established 
the following propositions 

(L) That as for as British subjects are concerned, the 
English law^ wm not only then the law of Oalcuiia, bat that it was 
so from the earliest period of that settlement. 

(2.) That the estate in land and tonomenis of a British sub- 
jeete i n Calcutta, was of snob a nature as to descend to his heirs 

(z) Merton by Montriou, p. 242. (a) M. I A, 340* 
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according to tlic Eiigli'sli Law of Suecc'^^Bioo, lliat It \yi\^ fiecilKild 
of iiiheriianee according to tlie acceptation of those Icrins hj the 
Law of England. 

(3.) Thai upon a conveyance by a former owner by deeds 
of lease and releaso to a now proprietor, the ir^ter ea niiig Ins 
title-deeds to the Collector^ obtains a iieu poitab as a niidler of 
right ; the Collector can not refuse it, and the propi ietor can 
insist upon ii. In the same manner the heir-at law goino; before 
the Collector and satisfying him that he is the heir^ is entitled 
to the pofctali. There is a rent or tribute payable on llieso put! ahs„ 
The potiali is issued by the Oolloctor and it appears upon the 
very face of it;, that it is nolhhig more than a Jheal reguLdlon 
introduced for the purpose of collecting the tribute to whieh the 
land is subject. 

In the case of the Magor of Lgons v. The East India 
pang (b) their Lordships of the Judicitd Committee laid clown 
the principles on which the exclusion from India of special Eng- 
lish laws restsj and held, that the law, incapacitating aliens from 
holding real property to their own use, and transmitting it by 
descent or devise, has never been introduced into Calcutta, and 
that the Statute of Mortmain (9 Geo. II., c. 36) does not apply to 
India. 

The descent of lands is according to the lex lod rei sitm ; 
and in the old Supreme Court at Calcutta only three systems of 
law were administered — the British, the hlahomedau and the 
Hindu, (c) Under its charter, the Supreme Court sustained both 
at Law and in Equity, the titles of Heirs-at-law ; entertained 
and detomiined suits for foreclosure of mortgages-in-fee or for 
reoouveyance-in-fee. It also passed fines to bar dower, and in 
several instazices decreed an assignment of dower. The con- 
veyances of lands and houses in Calcutta when the transaction 
was between Europeans, and where the entire interest waa 
inte nded to be giv en to the purchaser, were usually by English 

(l>) 1 M. I. A. p. 175 ; Pandit's F. C* d. ToL I, p. 101 

(<f) Mmlmh v. Mh^lmh I palnois, 234 ; ^hm v. Munm, Euii, 420 ; 
Amimm y, Jbhami0$f Mart. 2sd ®d, 16. 
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freehold conveyances, cliiefly by Lease iind Releaso lo the pin*- 
chaser and his heirs for ever. The ri^ht of llie heir-jit-law was 
liivariably admitted, except where it interfered ^^ilh the claim of 
the executor. In many instances, lands in Calcutta were con- 
sidored to escheat to the crown, for want of heirs ; and grants 
were obtained in consequence through iho Orown-olliccrs in 
England of sueli Lnidb in favour of illegitimate children of the 
deceased owner (d). 

The descent and devise of immovable property in British 
India of all Europeans, Eurasians, Jews, Armenians and Chris- 
tians are now regulated by the Indian Succession Act, 18()5. 
Section 5 of the Act provides that the succession to the immov- 
able property in British India of a person deceased is regulated 
by the law of British India, wherever he may have had his 
domicile at the time of his death. 

The maxim, Quicquid plantaiur solo^ solo cedli^ obtains in 
the Presidency-Towns as between British subjects. This in- 
equitable principle of feudal law was established by the Statute 
of Gloucester 6 Edw. I c. 1, and it is questionable whether 
this Statute is at all applicable to India, and whether having 
regard to the common-law of the country as to removal of 
buildings and other fixtures by outgoing tenants te), the maxim 
ought to be allowed to prevail against the Hindus and Maho- 
medans holding land under defective titles in the Presidency- 
Towns. The current of reported decisions in Calcutta has, how- 
ever, been to uphold and perpetuate the injuslieo of the feudal 
rule (/; ; and a positive enactment of the Legislature or a deei- 
si on of the Judicial Committee is needed to unify the law on 
the subject with that prevailing in the Mofussi!.^ 

(i) Clarke’‘=i Buies and Orders, (1829) p* 63 

(4 Petition of Thahoor Chundm- Parammkh B. L. E. Sun VoL 
(1. B. B.) p. 595. See also 6 Bom, H. C. B. p. 80. 

(f) Brojonaih Mtillich v. We^hn 2 Ind. Jur N* S 163 ; Gour Gopal 
BufU V. Simnath Ghose, Cory ton’s Bep., 41* Bhop^ub Math v. 

Bolyai Ohand Zaha^ Boiuke’s Eep, O. G, 159* See Contra^ Madduck ?. Mur^ 
mokmr I, If. B 5 Cal. p. 688* 

* It has been lately held by the Privy Council tlmi the Bnglish laws of 
Champerty and Maintenance do not obtain even in the Presidettoy^Towns* 
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A tenancy created by expre«?s contract between Hindus in 
Calcutta is the words matters of copi- 

Hindu Lebfaee. " and dealing between party and party*’ in 

21 G-eo, IH.^ c. 70 Sec. 17^ and the rights of the 
parties and the incidents of tlie tenancy must be governed by 
Hindu law fr/). In this ease the ejected tenant w’-as declared 
entitled to compensation fur buildings erected by him during 
his tenancy. The rule of commoO“law laid down in Tliahooi* 
Chander PararaanieVs ease (/O, — tv>., that hnilclings do not be- 
come the property of the owmer of the soil on which ihey are 
erected^, merely because they are erected, but ihai any one who 
has built on land ivhich he occupies under a bond Jide claim of 
title is entitled to remove the materials or to receive compeiBa- 
tion for them, — has its origin in the Hindu and Muhammadan 
laW'S* It must always be borne in mind that the English law 
not being applicable either to the Hindus or the Mnliaminadans 
on the first settlement, the subsequent acquisition of the rights 
of sovereignty by the English might enable the Grown by ex- 
press enactment to alter the laws of the country, but until so 
altered the laws remain unchung<»d. {%) The legitimate infer- 
ence, therefore, is that as between Hindus and Muhammadans 
in Calcutta, the strict rule of English law as to buildings and 
other iraprovomentb going with the soil, ought not to be en- 
forced* 

In Parhaifij Beioah v, Woomaiara Jhibee {j ) the question 
was, whether iho tenant of land in Calcutta, on which ho had 
erected tiled huts was entitled to i-emove them, A custom to 


remove such erections was proved, and Mr. Juhtice Macplierson 
upheld the tenant’s right to pull down and remove the tiled huts 
in case of ejectment by the landlord. 

A forUoH they do not apply to India. It would be moat undesirable,” 
said their Lordships, that a diiference should yxist between the law of 
the Presidency *Tu wo a and the Mofusaii on this point i?aw Cmmar 
Moondoo V. Oliufidsf Cun^o Muh&tjea L I 4 . H., S Cal 256. 

(d) Per WiLSOH X, Muddmh v. PmmohaT I. L E., 5 Cal 688. 
a) B. L. E. Sup Vo! if, B. B.) p. 595. [I A, p 687. 

{%) TM AdmmU-Gmwtal &f Bengal v. Mmee Surmmoge Pumm 9 M* 
(j) X4B. L B., 2DL 
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CHAPTER li 

OP GEirSBAL PBIHOIPLES AHB MAXIMS AS TO 
SALES ABD PURCHASES. 

Ir ib a general principle of la^Y tliai a man shall not a-^oid 
his own grants and another that an heir is bound by the acts of 
his ancestor in respect of lands which he inherits from him. 
Theso principles are founded upon justice and common sensoj 
for law is intended to suppress fraud, not to encourage it. {k) 

A man cannot grant or charge that which he hath not. The 
owner of property cannot, in general, convey to another a title 
higher or more free from encumbrance than his own. (/) 

If a person is the owner in possession, but has only a res- 
SalpbyaHiu- power of alienating the property, he can 

da widow for in general give to no one a title e:!j:oept upon an 
allowable causes t • i . .,i . n i * /• mi 

alienation which is within the restriction. Thus 

a Hindu widow Yvhen she inherits her husband’s property is 

owner of it ; she fully represents her husband’s esiate, but she 

can not alienate it effectually except for certain specified pur^ 

poses ; and when she does alienate it for any other purpose, such 

alienation is void as against the reversionary hairs of her bus-* 

band, (m) 

So if a person is not the owner of property, or is only part 
owner, but has a power of alienating the property for special 
purposes not only to the extent of his own interest, hut ab** 
solutely, so as to bind the owners, still he can only confer a 
title upon an alienation for the purposes specified, (n) 

( k ) Pei kSie Baenbss Pbacooe, C. J., B. L B. Sup. ?ol p. 851. 

(l) Vurden Beih Lml^athy JRoyje^LallixJ}^ 9 M, I A, p. ^03 j 

C J. ?ol I p 827. 

(m) Maekui's Lectiues on Indian Law, p 88. 2 W. 1?3, 

(ii) fhih 8^3. S W R p. 75. 
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Tliu^ ih^ power ol tlio manager for an infani lieii to eluuge 

an estate mot Lite ovMi i^jiuicler tlie Hhirlu Law, a limited and 

qualified power. It can only be exercised rightly in a cose of 
need or for the benefit of the esiaio [o). Thus too the manager 
of a Hindu Joint family can alienate the property not only of 
himselfj but also of Ms co-sharers, for certain purposes ; but if 
he alienate it for any other than thebe piirposob, the alienation 
is void, (p) 

alienations are binding on those who made 
them; and their heirs, sncccbsorb or represen la tiveb in interest. 
A grantor shall not deiogato fioin his absolute grant. In eveiy 
case, therefore, of s<ile of one of two adjoining tenements, by 
the owner of both, tlio prudent vendor will by express reserva- 
tion or regrant; keep on foot for his own benefit; in respoet of 
the tenement retained, any oasement or qiitm-ea^ement which 
he may have acquired or enjoyed; or which he may desire to 
exercise over the tenement sold. So on the grant bj^ the owmer 
of a tenement of a part thereof as it is then used and enjoyed, 
there wall pass to the grantee only those eonihmous and apparent 
easements and quasi ea.&oments which are nemsarp to iiie reason- 
able enjoyment of the property granted- If the grantor howawer, 
intends to reserve any right over the tenement granted, it 
is his duty to reserve it e^premly in the grant. Bui there is the 
well-known exception which attaches to cases of what are called 
ways of neeemty, (q) In fine, if a man wishes to derogaie from 
his grant or to reserve any right to himself, ho blionld state so 
in the grant itself. 

Oovonants or other burdens which arc annexed to land run 
with the land. Transit terra cum onere. 

A grant to bo . ^ strongly 

taken agai ust against the grantor and his representatives in 

the grantor. interest. (»•) 

(o) 6 M. 1. A. p. 303. 

(p) Habkby’s Leetures on Indian Law, p 80. 

(q) Bury V, Tudor’s Lead. Cos. Omv. 127, 

(f) JPkirmMin v. Madkmudm J^al Chowdhy^ B. B. Sup, Vol, p, 75, 
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No impiieatioit There can be no implication of roseryatloii 

of reseiFotmii of any riglifc ill favour of tile ^nintor, e\:eef)t by 

except of ease- o ^ i j 

menis of iieoes- express contract. Easements of iiecehsjity, liow- 
ever^ come under implied reservation. 

A grant of property carries with it all the legal incidents 
Implication of 'VI liioh arc iicoessary for the reasonable enjoyment 
thereof. It is, tlierefove;, a general rule that the 
grant or coiiTeyanee of a principal thing shall bo held to cony 
with it all that is reasonably necessary for the enjoyinent of the 
thing granted. Res aeeessoria seguiiup rem iwenelpalem* The 
accessary right follows the principal^ and aeeessarlPH are either 
corporeal or incorporeal, and consist of appurtenances, rights, 
easements, privileges and other appendages. It mu'««i bo borne 
in mind that the incident passes hj the grant of the principal, and 
not til© principal by the grant of the incident. 

Ill a sale of lands, or of a house, the lands or tho house is 
generally sold with its rights and apjniptenanees. Rights are 
such things as are essentially necessary to tho use of the subject 
of the vSale, as a road for passing to and from the ground. J/?- 
pvirtenances are things from which an advantage is derivetl but 
in a subordinate degree, as a well, a drain, a stable and a cook- 
room. As these do not constitute any part of the house, or the 
ground, but are merely dependant on it, and as tho house or the 
land may be sold without them, they do not follow the sale of tho 
lands or tho house, unless generally or specially stipulated for. {s) 
In a sale of land, or of a house, all fixtures are included, 
though they may not have been specified by the seller. Fixtures 
comprise all such things, as can not be removed without actually 
detereorating the thing. In a sale of ^^land/Hhe tiees on it 
are included, because they are connected with tbe land in the 
nature of fixtui'es, and there was no intention of cutting them 
down; but neither the com growing on the lands, nor ike fruit 
upon the trees follow the land, as they are intended to be out 
down and gathered* The seller must however remove them 
before delivery. 


(§) Elberliog, Chapter on Sales p* lOd. 
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Ib tlio sale of a house’* the founclation and ^iiperstrueiiiie, 
the windows and doors are necessarily included^ but not loose 
shades or liuib^ which may be removed wiiliout the 

house. 

Tn cases of contract in India, it is iiidis- 
Tbe Buie to , t, i i i t i •* n j 

pioof of pay- putai)Ie that it has never been held that a eon- 

deTItioif iiriu- made under seal of iisolf imported that there 

was a siiffieient eonsideuition tor the agreement. 
The esiablidied practice of Courts in India^ ib to lalvo noth- 
ing for granted and to re([iiire satisfactory proof that con^'idera- 
tion had been actually received according to the terms of the 
contract ; but the more denied of the receipt of the coubideration 
stated is not in all cases sufficient to cast upon tlie party relying 
on the instrument the burihoii of proving payment of that con- 
sideration. Where a part}^ comes into Court to set aside a deed 
of sale or mortgage on the ground of want of conbideration^ lie 
must establish Vi prini^ facie case entitling him to relief, (t) 

The principle of English law is that a document sealed and 
delivered imports coubideration. This doctrine does not obtain 
in India and it is always open to the defendant to show that the 
Plaintiff was suing on a contract for wdiich there was no consi- 
deration other than natural love and affection which cannot b© 
made a ground of a suit for damages for broach of covenants 
for tide, {u) 

Meritorious considerationj such as Io%mj affection though 
good as between the parties themselves, is not in ihc 3 eye of die 
Law hmu fJe^ if it is inconsistent with that good faidi which is 
due to creditors, (t?) 

Marriage is a valuable and not merely a good oonsideration,(t^) 
"Wher6»the?0 is a real transaction between the parties for 
valuable consideration, whether it be by way of sale and mort- 

(i) Kalmpirshad Tmarrm v. Majah BaMi tBer$had Sem* IS W. P* 
a 11 S. 0., 12 M. 1, A, 282 j Pandids P. C. ^T. Vol XL p. 430. 

(a) Batu v. Kruna Mai Mm Ohandm X. L. E. 2 Bom. 2^4 
fy) Bfrong v. Strang 18 B«v 408. [ Mad, E©p» X2S. 

(w) CMnMapati CMma SMmMdrimJ v^ Zemindar of Vidmmgmm 
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to sell it wifcli such rights as the owner thought should be attach- 
ed to particular parts of it,” 

the owner of certain property^ sold it in lots to differeiil 
ol Way P^i’sons. The plaintiffs purchased a portion of 
OwoonMp _ o£ the property, and obtained from G a eonveyanee, 
/oil. i-ajimotion* -^vtiieh the southern boundary of the lond pur- 
chased by them was stated to be the land of tlie said G, out of 
which he has allowed a passage six feet broad running almost 
straight west and east, and terminating on another passage 
leading, &c. the deed continned, which two passages iho 
said G hath granted and allowed, and doth hereby grant and 
allow to^’ the plaintiffs ^Hheir heirs, representatives, and 
assigns, and all other the purchasers of the northern portion of 
the said piece of land, (fee., together also "with the right of the 
two passages for ingress and egress hereinbefore mentioned.'^’' 
In the second deed, conveying another parcel of land to the plain- 
tiffs, G, said, with reference to the latter passage, " no one shall 
be able to throw sweepings or filth on the said road, or make it 
miciean ; if any one does at any time act thus, you will deal 
with him according to the laws in force.” The defendant had 
become possessed of part of the northern portion of the land 
sold by G, and he also owned, under a distinct title, a house 
abutting on the lane in dispute, but having no doors opening 
into it. Shortly before the institution of the present suit, the 
defendant constructed three doors opening on to the lane, two 
of which were used for the purpose of cleaning two privies on 
the defendant's premises, and the third was used by iho de- 
fendant and his servants as a means of access to the lane. 
In a suit by the plaintiffs seeking damages for trespass, and 
an injunction against the alleged wrongful user of the lane by 
the defendant, and praying that he might be ordered to close 
the three doors , — held (per Couch, 0 , J,, and Markby, J., 
overmling the decision of Maepherson, J,), that the plaintiffs had 
mot ^uch a property in the soil of the lane as would entitle them 
to prevent the defendant, from makingnewdoots on to the lane, 
and to restmin Mm ffom using the doors already made 5 they 
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Easexoont. Eiglit 
t)t way — Unity 
of |»ssessioii. 
Si\eraiicc. Nui- 
sance arising 
fiom acts of fee- 
voial persons. 


had only a right of way : but an injunction was granted 
restraining the defendant from using his door-ways for the pur- 
pose of cleaning his privies or in any other manner so as to 
obstruct the free use by the plaintiffs of the lane, (e) 

The words ^^appurtenant or belonging” 
will ordinarily carry only actual existing ease- 
ments, and therefore will carry no right of way 
over the land of the grantor, though, under cer- 
tain circumstances, even these words will have a 
wider construction. Where further words are used, such as 
^ therewith held or usod,^ such words will carry a way formerly 
enjoyed as an easement, but as to which the right has been sus- 
pended by unity of possession. But such words will not carry a 
way made by the owner of both properties during the unity of 
possession for his own greater convenience in the use of the two 
properties jointly. But where, during the unity of possesion, a 
way, which has never existed as an easement, is in fact used for 
the convenience of one of the tenements afterwards severed, 
the authorities show that the words in question are largo enough 
to carry it. One who has a right of passage over any place, 
must not, any more than the owner of the soil might, iise it in 
an excessive or improper manner so as to obstruct the exercise 
by others of their rights. Sic idere tuo ui almmm non Imdm.^ 
The acts of several persons may together constitute a nui- 
sance, though the damage occasioned hy the acts of any one, 
if taken alone, would not he appreciable, (f) 

The word ^easement/ as used in the Limitation Act 1877, 
has, by force of the interpretation-clause (s. 3.), a 
very inucli more extensive meaning than the word 
bears in the English law, for it includes any right 
not arising from contract by wdiich one person is 
entitled to remove and appropriate for bis own 
profit any part of the soil belonging to another, or anything 


Easement. Pi* 
shery. Fieserip- 
tion. ^ 

JPrefidre* Limi- 
tafcioii Act (XV 
of ss. a 

md as. tJs0r. 


(e) JkfadanmMk&fi Bm v. Ckandta Kuinmr 9 B. 1m ^28. 

{/) (Jkunder €oom&r Mmlmii v. €* 80 % 1 . 1 # B., 7 CaL’S 65 . 

^ So use your property m not to injure the rights of another. Ev^y 
man is restricted agakst using his property to the pi’e|udice of others. 
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growing in, or attached to, or subsisting upon the land of anoiher. 
An easement, therefore, under the Indian law, embraces what 
in English law is called a profit a prendre , — that is to say a 
right to enjoy a profit out of the land of another. A prescrip- 
tive right of fishery is an ‘ easement’ as defined by S. 3 of the 
Act, and may bo claimed by any one who can jirove a ‘ user’ of 
it, that is to say, that he has of right claimed and enjoyed it 
without interruption for a period of twenty years, although ho 
does not allege, and can not prove, that he is, or was, in the pos- 
session, enjoyment, or occupation of any dominant tenement (./) 
In 1860 E. whom the plaintiff in this suit represented 
Gtovernment for the lease of a plot 

Ti possession. 

In I 860 E took a lease of the estate from (Government for 999 

years, to enure as a lease from 1860, the time at which he 
entered upon possession. The defendant’s estate adjoined the 
plaintirs. Defendant’s title, also derived from Government, 
dated Amn 1869. A formal lease was granted to his predocesso^ 
IE 18 M IE sinailEr teiiEs to that to plaintiff* 

In 1864 E opened an artificial channel for the conveyance 
of water for the use of his estate. This channel was taken off 
from a ravine in Government waste land, and before reaching 
1 10 pkmtiff s estate passed through land which in 18G4 belonged 
to Government, but which subsequently formed portion of the 
delendant s estate* 

When the lease, under which the defendant claimed, was 
made in 1^874, the flow of water through the cliaunel was en- 
joyo y *6 plaintiff. The plaintiff sued to restrain the defend- 
nt frommterfenng with and diverting the flow of water in 

this ehannel and tor damages* ' ^ 

It was held that the flow of water in the channel having 
emsted ^ an apparent and continuous easement in fact at tfa! 
fame of faie execution of the lease in 1865, a right to it passed 

i0} aiun Mo, v. Bib Chunder Muniul, I. 
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accordingly eiititlod to it; thai the defendani, whoso lease was 
subject to that right, was not entitled to interrupt the flow ; but 
that he might use the water in a reasonable manner as it flowed 
• through his land, (h) 

Malik is an annual recurring charge on iiiimoTeoble 

Ma 1 i k a 11 a, Property, and may be sued for and recovered by 

mit for Limita- -j^hQ purchaser of such rights within twelve 
tionAct(XVo£ -i S i r 

1877 ), feched. ii. years Ironi the time when the money sued ior 

ait. I3w. becomes due. (^j 

The rule of The rule of Caveat deprives the 

Oamat Sm_pto7\ of any remedy against his own laches (/), 

for he ought not to be ignorant of the interest he is about 
to buy. In the case of a purchaser who was a neighbour of the 
vendor, and who consequently had ample opportunity of 
enquiring into the title of the property himself, but who ap- 
peared to have made no enquiry and to have bought it without 
taking any trouble in the matter, Sir Kichaid Gf-artli thus 
dwelt upon the duty of every provident purchaser By 
the rule of Caveat Emptor (w’^hich applies as much in India as 
in England) the buyer is bound by Law to take care of him- 
self ; he is bound to see that what he buys, he buys after 
satisfying himself that there is a good title, It is a very old 
maxim of law, and a vexy good one, that if people will not 
assist themselves, the Law will not assist them; if a person 
chooses to buy a property without looking into tho title, ho 
does 80 at his own risk, and the Law will not help him to got 
rid of his bargain. The authorities are overwholining to 
show that, if a deed of purchase has been once exocuied, unless 
there is an eviction by the vendor or some person claiming 
under Mm, there is no right of action against the vendor, and 
the purchaser is without remedy. The purohaser is bound 

(h) V. I. L. E,, 2 Mad., 40—7. 

{A Marain, I B. 5 Cal 021. fp. 45. 

^ BaU V. Chufider KUkore DnU MdmoiMav 25 W. R., 

. The Tramfe of Property Act, 1882 does not dispense with the 
ordinary care’* by purchasers of immoveable preroorty, Act 
jy of 1882, sec. 55, cl 1, (a), ^ ^ ^ 
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lo look not only to Ills own litio, but to see that he is properly 
indemnified by the covenant in his deed ; and if he does not 
choose to protect himself by ascertaining that he is buying 
■with a good title, and by taking care that he is properly pro- 
tected by proper covenants, he has no remedy.” (Jc) 

Whore a party purchases an estate sold in execution after 
notice that parties other than the judgment debtor claim rights 
and interests in the property, the rule of Caveat Emptoi ap- 
plies. ( 1 ) 

Where the purchaser is aware that the vendor’s laudatory 
statements are in fact unti-uo, and yet enters into tho contract 
the maxim Caveat Emptor applies. 

A bonus paid for a putnee not in existence is rofundahle 
there being an entire failure of consideration tho principle of 
Caveat Emptor not applying to such a case, (m) 

Where a vendor, kno-wing that he has no right or title 
to property or being cognisant of the existence of incumbrances 
or of latent defects materially lowering its value, sells it and 
neglects to declare such defects to the purchaser there is a 
fraudulent concealment vitiating the contract and rendering in- 
applicable the principle of Caveat Emptor. (n) 

Where the plaintiff purchased from a defendant an estate 
•which had, before the sale been attached under a decree held by 
another party against defendant and paid the amount of the 
decree and interest to prevent a sale in execution it -was held 
that the principle of Caveat Emptor was wholly inapplicable 
to such a case, and that whether the plaintiff did or did not 
know of the attachment, she was entitled to recover from the 
defendant the amount which she had paid, (o) 

An intending purchaser of property, which has been pre- 
viously mortgaged, who has no reason to suppose it to be joint 

(k) GourMshm'e Saha v. Chvmder Eishwe Duit 25 W. E., 46, 47. 

(l) Sahahoodeen Chmdherg v. Romgatby Ch-uclwhuHy, 9 "W, E., 556. 

(roj Xrtsto £ial Moitro v, Nabo KwaaT Moy, 5 W. E., 238 

(») 7 W, E., m. (o) 10 W. E., 380 { 2 B. L A, A. G, 87. 
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family pfoportjj or the vendor to be a member of a joint 
family^ and wlio has enquired of and learnt from the iiioit- 
o a 0*00 that there was no fraud* is not bound to make any furihor 

O <3 

enquiry^ (p) 

If a person knows that another has, or claims an interest 
ill property for -which he is dealing, he is bound to ciiffniro 
what that interest is ; and if he omits to do so, ho will be bound, 
although the notice was inaccurate as to the particulars or ex- 
tent of such interest, {q) 

A vendor legally convoying all his title cannot be sued for 
money had and received, although the title prove defective^ 

Accordingly, where the plaintiff bought tivo kanam claims, 
and sued upon them unsuccessfully, it ivas held that ho could 
not recover the purchase money from his vendor’s representa- 
tives, on the ground that the consideration for the payment had 
failed. A purchaser can not recover the purchase-money in 
equity when the conveyance has been executed by all necessary 
parties, and he is evicted by a title to which the covenants do 
not extend, (r) 

A bond jide purchaser is entitled to refund of purchase- 
money in a case where some dispute having arisen as to the 
purchase, the matter was referred to arbitration, and it was held 
that the vendor had no authority to sell. The principle of Caveat 
Emptor does not apply to such a case, (s) 

Caveat Venditor. Lot the vendor beware. Persons wdio 
allow a properly to leave their possession before the pm^haso- 
money is complete cannot recover from third parties who are 
bond fide purchasers for valuable consideration, even if these 
persons shall be hold to have had notice of the amount of tlm 
consideration-money remaining unpaid* {t) 

In judicial-sales in execution of decrees of Court there 
is ordinarily no warranty of the title of the judgment-debtor 

M 20 W. B., p. 100. 

(q) 22 W. E.. 248 5 See also 14 B, L. B., 

(r) MkJmmui MaMdin v. Uttapl 1 Mad. Bep., I.C., 890, 

\$) Muhm Mokun Baha v. Mmi Chtmdw S W. B., 28. 

(t) Jhgoo Koofmm^ % Pmrbuti^ Kmmivan 8 W, B., 189, 





QUl PKIOPt EST TEAIPOEE, 


lUtlAP. IX. 

in the inopetty &oId, on the part of tlio docree-Iioldor or the 
ofiicer conducting the sale. 

In a sale in execution of a decree of the righls and in- 
^ judgment-debtor in an estate of 
Cweat recorded proprietor hi the revenue 

/■ registers, it is usual to describe such lights and 
interests m the sale- proceedings as recorded in such registers 
mt such description does not amount on the part of the decree- 

Xhtri “-“>““"6 ft*! »«l« to a mi-motj to sod, 

Hj^nts and interests are correctly described. 

according to the usual practice, the 
ohts and mteiests of a judgment-debtor in a sliare of a ullao-e 
of which heivas the recorded proprietor in the revenua-rogrs-. 
te , were proclaimed for sale in the execution of a docreo Ld 

ju%»iont-debtor 

!ud tL“alt ^ 

a refund f thereupon sued the decree-holder for 

and f n proportionate to such iiitorests 

. d for the costs of defending such suit, it was hold, there 
being no fraud or misrepresentation on the part of the decree- 
10 der, 01 any thing of an exceptional nature showing an ex- 

press or implied warranty on his part, that the suit was not 
maintainable, (u) 

Qui tempore, potior est Jure. He who is first in 
point of time, is more powerful in Law. This ina.xim of 
Jquity IS recognized by Hindu Law. Narada says • « In 

As between two rival claimants in other respects euual 

'thus If a Zamindar sells a patni right to one after havlmr 
mortgaged the same land to apother, the mortgagee’s title m 


(«) Bam Baraia Singh v, Mcihtab Bibi, I. E. B. 2 All 

W lastitiites 27^ ^ 
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beiog first in point of time mn^tj as a general riilo;, prevail over 
that of the patniclarj however innocently the patiiidar may 
have taken and paid for his right, {la) 

The proprietor of certain immovable property coiivej'cd 
Triont} as be- first to ono person and then to another. Tlio 
anTtiic^ SeSud purchaser sued the vendor and the second 

pniciiabcr. purchaser for the possession of the properly, 

alleging that he had been first in possession of it but had been 
ousted by the second purchaser. It was held that the fiist sale 
was not void by reason of the non-payment of the purchase- 
money, and that the second sale being invalid a& having been 
made by a person who had no rights and interests remaining in 
the property, the second purchaser was 7tot a represeniative of 
the vendor and entitled to receive the purchase-money found to 
be still due to him from the first purchaser, and to retain posses- 
sion of the property until the receipt of that purchase-money, (x) 
Plaintiff purchased from the first defendant, who purchased 
from the person admitted to be the owner in 1856. The resist- 
ing defendants claimed under a subsequent sale by the same 
person. It was held, reversing the decree of the lower court, that, 
on the simple principle that after the conveyance to the first 
defendant the owner of the land had nothing whatever to con- 
vey, the resisting defendants took nothing, and the plaintiff was 
entitled to recover. (?/) 

Plaintiff in 1862 purchased a house of first defendant, 
which was already hypothecated to second defendant* In 1863 
second defendant sued first defendant in the Small Cause Court 
for the debt on account of which the hypothecation hud been 
made, and got a judgment. He then had the house attached 
and put up to auction, bought the right, title, and interest of 
the judgment-debtor in the premises, and entered and continued 
in possession. Plaintiff claimed in the present suit to recover 
possession in right of his purchase in 1862. It was held, that, 

(w) MABKBy’s Lectures on Indian Law, p. 88. 

. (m) Mmi LaWia% Mai v. Bafdm Mmi^ I, L. B. 2 All, 711* 

iy) ¥%rabhadm MilM v* Mari Mama 8 Mad. Eep*,t A* J*, 38* 

n 
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as first defendant had no interest whatsoever in the property at 
the date of the piirchasej second defendallfc^s purchase was not 
a purchase from the debtor in part satisfaction of his debt. 
Second defendant's claim still existed, and he could pursue his 
remedy, either again&i the person or the property ; and thai as 
he was in possession, ho had a right to demand the liquicklioii 
of the debt duo to him before submitting to be tiiniod out. It 
was held also that the obligation of the first defendant 
gave the second defendant a two-fold remedy : one against tlio 
person, and the other against the thing. (^:^) 

Ecjuity aids the vigilant and not the indolent. Vigilantilms^ 
et non dormieiiiihm jura sub--veniimi. The laws help the watch- 
ful and not the slothful. Encouragement is not given by Courts 
of Justice to stale demands. Where a party to a contract seeks 
leleaso from its obligations, on the ground that, for some reason 
or another he is entitled to repudiate it, he must assert ihis 
right as soon after becoming aware of it as he reasonably can. 
Long inaction unaccounted for must be held in oqnity to bo a 
ratification of the contract, {a) 

He who would disaffirm a contract entered into by mistake, 
must do so within a reasonable time, and will not be allowed to 
do so unless both paitiea can be replaced in their original 
position, (h) 

Mere lapse of time, except whore it is a statutory or posi- 
tive bar to relief, is only evidence of acquiescence, but a cestui-- 
que trmt wishing to impeach a sale must do so within a reason- 
able time ; which as a matter of fact, is generally less than the 
time allowed by the Statute of Limitations : though indepen- 
dently of Statutory limitation, no positive limit can be imposed, 
and each ease must be governed by its own circumstancea. The 
general tendency of modern decisions is to discourage stale de- 
mands ; and where there are other circumstances showing ac*^ 
quiescence, beyond the lapse of time, a short delay will be suffif- 

(s») Ms4it V. VmMta Meddi, 8 Mad Rep., A. J., 24L 
(a) Ishm OittHdir v. Breekmi Natk^ 9 B , XIO* 

(I*) rnimidm v. UmmH I Bep,, A. ft, m 
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cicni bar to relief. A longer time, however, is allowed to a 

class of persons, e. g creditors, than would be allowed to an in- 

dividuciL A married woman may bind herself by acquiescence 

as regards her separate property, (c) 

Applying the maxim of ojythnus interpres remm it 

^ , , may be shown by evidence as to the nature of 

Peimanent ana . i i i. 

tiaiibieiable m- the enjoyment of any immovable property ri hat 

teicbts. grant in its oiigin really was. Aecoidingly, 

the frequent transfer of an interest in a tank without any change 

in the terms of the holding or in the amount of rent paid, 

extending over more than 60 years, was held to prove that the 

interest was a permanent and transferable one, which could bo 

maintained against the proprietor of the talook in which the 

tank was situate, (d) 

Alienatio rei pToqfeHxtT jicre Alienation 

favoured by the Law rather than accumulation. 

Aliud eht tacerej’^aliud eehire^^^lt is one ilung to bo 
silent and another to conceal ( sup> 2 ^ressio veri )» 

Cifjiis est dare ejm est disponere . — The bestower of gift 
has a right to regulate its disposal, c. g , reservations in a grant or 
demise of land. 

Asmgnatus utitur jure auctoris , — An assignee is clothed 
with the rights of his principal, 

Cuieunque aliquis quid concedit^ eonoedere mdetmr H id^ 
dne quo res ipsa esse non potuit — Whoever grants a thing to 
any person, is supposed tacitly to grant that also without which 
the grant itself would be of no effect. 

AeeesBOfium mn dmit^ sed sequitur suum princijKde ^ — ^Tlio 
incident shall pass by the grant of the principal, but not ihe 
principal by the grant of the incident. The purchaser of a 
house acquires the right to the use of a way to a road which 
had been enjoyed with the house by the vendor, if it is not 
merely a right to a way of necessity, but a particular right over 
a defined path. ( 0 ) 

( 0 ) Daii on V. & E ^th JSd p 41. 

W Bmev, Mktmmm Bosme. %l W, E. 386. 

(<?) Mokh Qlmixdw MuUub % Muobm Ohunder Mmndul^ 15 W, B. 
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Simplex Commendatio non obligat. — A simple Focomineiula™ 
tion or puffing does not imply a warranty. 

Tradltio loqui faeit chartmm — Delivery makes the deed 
speak. A deed operates from the date of its delivery. 

Transit terra cum onere, — The Land passes with all its 
encumbrances. These are either corporeal or incorporeal. 

Uberrima fides, — The most abundant faith is required of 
all persons in a fiduciary position. 

Gomuettido loci est observanda, — Local custom is to bo 
observed. A custom to be valid must not to be Conira honos 
mores — against good morals nor against public policy. 

The general rule in the Presidency of Bombay is that^ amongst 
Hindus^ possession is necessary in order to perfect a transfer of 
immovable property by mortgage or deed of sale as against sub- 
sequent encumbrancers or purchasers. The main ground of 
this rule is that possession is notice to all subsequent intending 
purchasers or mortgageesj, of the title of the party in possession. 

It is, however, the established and judicially recognized 
custom of Gujrat, that possession is not necessary in the case of 
M?i-inortgage^ to validate it as against subsequent purchasers 
or mortgagees. The necessity of possession being thus dispensed 
with, it seems to follow that a ^a/i-mortgage, in other x’cspeots 
good, is valid as against a subsequent purchaser or mortgagee, 
whether or not such purchaser or mortgagee has notice of the 
^a»--mortgage. To hold that a subsequent purchaser or mort- 
gagee for valuable consideration and without notice of a san^ 
mortgage is entitled to priority over it, would be tantamount to 
depriving the san-mortgngm of the benefit of the custom that 
possession is unnecessary. 

A buyer of property at an execution-sale who registers his 
certificate of sale does not thereby acquire a title free from the 
obligation arising from a m/i-mortgage of previous date. 
Wheatlie Oourtsells the right, titleand interest of the judgment- 
debtor in the property, it can not be regarded as selling more than 

* la Gujrat a ##w*iaortg’ago or sankhat means a mortgage without 
possessiom 
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S/ 

tlie judgment-debtor liimself could honestly sell. lie could 
honestly sell only subject to any ecjiiities against liiiiibelf on the 
property ; and if by concealment of a ^an-morigage ho sold pro- 
perty as free of that charge^ he would commit fraud. The 
Court can not be deemed to do that which would be a fraud if 
clone by the judgment-debtor. then^ the Court sell only tho 
right, title and interest of the judgment-debtor subject to all 
existing cq[uities against the property sold, the registration of 
tho Gourds conveyance, r/c., the certificate of sale, can not en- 
large the, scope of that conveyance and discharge tho propeity 
from any unregistered encumbrance which was binding on the 
Judgment-debtor. (/) 

Tho Zamindars of a certain mohulla claimed from tho pur- 
chaser of a house situated in such mohulla which 
execution of a decree, one-fonHh 
of the sale proceeds of such house^ such pur- 
chaser being tho holder of such decree. Tlie suit was based 
upon the terms of tho imjih^iil<u^z. That document stated, inter 
alia^ that when a house in such mohulla was sold, a cess called 
chakamm "was received by such Zamindars according to the 
under etaj id ing arrived at hetioeen the seller and the Zammdars*^ 
Held, that such Zamindars w^'ere not entitled under the terms of 
the wajib^vharz to one-fourth of the sale proceeds ; that the 
decree-holder, because ho happened to have become the auction 
purchaser, could not be regarded as the seller, and it was only 
tho selUr^"^ ‘who was liable ; that the terms of the wajlb“<ul>-arz 
w^ore applicable only to private and voluntary sales and not to 
execution-sales held compulsorily under process of law ; and 
that under these circumstances the suit as brought must be dis- 
missed with costs, ig) 

Where by custom the Zamindar is entitled to a quarter 
share of the sale-proceeds as his JB[uq^-Zammiuti he is cntilled 
to recover it on the occasion of sales either absolute or origi- 
nally conditional but subsequently becoming absolute by fore- 

(/) Bdhka§ Ohand Qelub Chind % Bheii Qkufid^ I» L. R* 6 Bom. 194, 
( 0 ) Mni MadAo v« I. It. E. B Ail, 797. 
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closure, from the vendor and the purchaser ; and the latter can- 
not be dibcharged from his liability by proving that ho has paid 
all including Zamindar^s dues to the fonnar, it being ineumbeiit 
on him to see that the Zamindar is satisfied in respect of his dues. 
It V as further held that under the circumstances, the plaintiffs, the 
zamindars were entitled to i fiom Rs. 450, the principal amount 
repayable and not from the amount ascertained at the time of 
foreclosure to be due to the moitgagee including intciest, inas- 
much as the deed made no provision for payment of any sum as 
intoiest, (h) 

Lex non cogit ad impossihlia, Tlie law forces not to impos- 
sibilities. — Where the owner agrees and contracts with his 
tenant under a lease for years that neither ho nor his assigns, 
would daring the term, permit any building to be erected on 
land fi on ting the demised property and tlie land is subsequently 
taken by Government under the Land Aquisition Act for public 
purposes and a building is erected thereon the owner must bo 
hold to be discharged by the Act from his obligations under tho 
covenant* When land is taken by the Government under tho 
Land Acquisition Act, the land is abolutely vested in the Govern- 
ment free from any right of way previously enjoyed by tho 
public over such land* (i) 

A right of way can not by the provisions of Act VI of 
1837, continue to omst over land acquired by a Railway com- 
pany under that Act with the aid of Government* If, however, 
tho Railway company by their representations and conduct, Jay 
themselyes under legal obligation to provide a road or crossing 
such obligation may be enforced. (J) 

Lmdens qceustio est dmiidtum seieniioe — Skilful inquiry in 
half knowledge. 

There should be juris et sehhm eonjumtio — combinalion 
of both right and seisin in a vendor. 

{i) Aot T* Mon'bh Bir Haja Deo Narain Stmli, N. W. P. H. 

C») In tli 0 matter of ilie Petition of B. B. Fmmiek, 0 B. L. R, Ap. 47. 

(i) Wkmr of tiFurgnms v* Nohm Ckmukr 3 W* R. 27. 
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„ Tho maxim omnia pyrtvnnuntur rite es^e ia 

t^rcsumptioii of i • i 

Rec^iilaoty— cannot apply ^^bero it IS plain that ibo gmitosi 

iiic^^nUiities. possible irregular i ties have occurred, (k) 

Forma lec/ahs forma esbenfwhs- The forms and reqiiiM'fcions 
of law must bo complied with. Formality^^ says the Hindu 
lawyer Jagganathaj is oidained for the sake of proof.” 

Tho Hiles laid down by tho Law arc based partly on oxpedL 
ency and paitly on public poliejq and their ohject to seciiro 
honesty in dealings hotweon man and man and to faediiate tlui 
proof thereof when those come to be adjudicated upon in a Court 
of Justice* Tho requireinenis of tho Stamp and Registration 
Acts must always be fulfilled to ensure tho validity of transfers. 

Ifapuineo is sold for arrears of rent without the notice 
required by Regulation VIII, of 1819, tho sale is informal and 
can bo set aside, notwithstanding the bond/nieHoi the purchaser* 
Whore such sale w^as so sot aside and the Lower Appellate 
Court refused to make an order for refund of the purchaso- 
monoy, the High Court in special appeal, and with roforenoe to 
s. 14 cL I of the Regulation VHL declared the purchaser en*^ 
titled to a refund with interest, (/) 

In a suit for possession of land on tho ground of title under a 
Ko- K^halali, it is not enough for the pkintijfF to prove 
Wall -Sign a- the writing and signature of the Kobalah ; he 
itue— DdiVLi y also prove that it was delivered as a com- 

plete instrument, and was made over to tho grantee m such, and 
not merely as a signed document to be completed afterwards by 
being delivered to the PlaintilJk In this case tho dofenoo was 
that the Kobalah had not become a complete conveyance of the 
land, (m) 

The notion that a sale or transfer cannot be made or piov- 
ed without a deed of sale or some written agreement is a mis- 
conception and erroneous, (n) The partition of a premises into 


(fe) Okomdhfif Mahmied Zwhooml Iluq Mahomed Thkooh^ 23 W. E.367t 
(1) Mohamck AH v, dmeei^ Al% 2X W. E, 252, 

(«) Omed AU v. NUhee 22 W, K 367* 

(^) EmMm t. Madho Dm IN. W. E IL 0, Bop 
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separate pottioiib and ilio subbeqneni soroial and iiuliqx^ndeni 
occnpaiion tlieroof by the paities as well tbe aeqiiiosconce 
miep parfes in tlie i econbtrnction oi' rebiiiklmg over bucli por- 
tions at their lespeotive expense — -are facts which may be alleg- 
ed and proved to show of a transfer of property in 

tho absence of any written docuineiih 

The Tiansfcr of Property Act, however^ makes it now 
compulsory that all sales of tangible immovable propeiiy of 
the value of one hundred rupees and up\\nrds as well as all 
sales of a reversion or other intangible thing should be by a 
duly registered instrument, (o) In tho case of tangible immo- 
vable property of a value less than one hundred rupeoS;, such 
transfer may be made either by a registered instrument or by 
delivery of the property, (p) 

According to Hindu Law^^ said Mr. Justice West 
sj^mbolical delivery will in the appropriate cases suffice. 
Where^ therefore^ there has been a public avowal of a salOj, 
giftj or mortgage by registration, the transfer appears to be 
completed. The change of ownership proclaimed to all;, 
perfects a right available against all ; in other words, a real 
right instead of one HnperBonamJ^ The effect of notice of 
a prior contract to the individual purchaser or incumbrancer 
seems to rest on a somewhat different principle. In such a ease 
there has not, unless the requisites have been fulfilled, been a 
complete transfer of the real right ; but the second contractor, 
taking with notice of the prior dealing, is not allowed, as we 
have seen, by the Hindu, any more than by the English law, 
profit by Ms share in the vendor’s fraud.^^ {q) 

The weight of authority in Bombay preponderates greatly 
in favour of the necessity of a transfer of possession, as the 
necessary complement of a contract, in order to effect m abso- 
lute change of ownership by sale. The transfer of possession 

may be replaced by registration or by a decree giving notice 

~ 

(p) Bm* 64 cL S. 

Cf) Bkai Burchmd v, Bai Amnt^ L L, M* 2 Bom 33S— 04. 
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lo all of ilie clionge ; biit> in tbe absoiico of some siicli public 

mdicafcioiij tlio only rig'lil acquired by a vendee^ as by a mori- 

i^aoeo 01 dom^e, is one of an equitable cbaiaciei enfoiceable 

only agaiijst the vendor and those laking iindei him with notice 

and 7 iot ag«iinsfc pmclitisois or sulj-purcliasers in possession without 

iiotieoj whose hgal title, aoqnlrcd, cannot be cancelled by 

the Com is, on the gtoundof dishonest or micoascioiuble iiieaiis 

having been used in acquiring it* 

ISTo words of inlieiitanee are leqnisite to eontinuo to liis 

Wiitnw and heir^ a Hindu’s interest in a freehold state, f?’) A 

Hindu could by the Hindu law pass land by do- 

livery without any writing ; but the Transfer of 

Property Act coming into operation on the 1st July 1882 

makes writing and rogistralion indispensable in all sales of 

1 eversions and other intangible rights and in all cases where the 

value of the land or interest sold is Rupees one hundred and 

upwaids. This Act exempts from its operation the Pi'^esidency 

of Bombay, the Punjab and British Burma. 

E’o transfer of any estate, or of any portion thereof, or of 

Tran=.fers hy interest therein, made by a Taliiqdar or 

Ondh Tiduqdns other Grantee, or by his heir or legatee, under the 
1 o be Jii wiiiit^vT . - ^ n T-i / A T 11 t 

sr^-tied and at- provisions oi the Oudh Estates Act^ shall bo valid 

nnlcss made by an instrument in writing signed 
by Iho trail sfoier and attested by two or more witnesses, (s) 

He wlio seeks Equity must do Equity. 

The plaintifl’ as purchaser at a Court’s sale sued to recover 

UBantlioTOcd po,ssos.sion of the defendant. The defen- 

salc. lien foi daiit alleged that he had bought the land from 
Sw/duo on* a tho widow of the previous owner by whom 
niQitgnge. mortgaged, and that he (the defen- 

dant) had paid off the mortgage. The previous owner had left 
a minor son. Tho lower Courts passed a decree for the plain- 
tiff, on the ground that the sale by tho widow to the defendant 

(r) Breemufty Anundornoyee JDogsfe v Jo7in, Doe dsm Eait Indian Vom- 
faW, B. P. 0. J.lm, See also 8M.L A., 43 ; Pandit’s P. 0. J. Vol. I., 708. 
is) Tie Oudh Estates Act (L of 1869), see. XYI. 
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was invalid^ m slie had not ohiained a eertiiuuto of ailministra- 
tioii to her iiiisbaiicl under Act XX. of 1801 . ft \Mm held that 
the defendant had a lien upon the land for the ainoiint of the 
mortgage-deht which ho had paid? and that the piaiiitiff' conld 
not sot aside the sale to the defendant wiihout refiiiidiiig the 
amount secured by the lien. (/) 

The pkintifF on coming of ago sued io set aside a sale of 
F?mt on major!- lus ancestral property which had })een made by 
mJQhy guardian during minority. No legal necessity 

%Tas proved^ but it appeared that ho had the 
benefit of the sale-proccods. A decree was passed in his favour^ 
but subject to the condition that he should first refund the pro- 
ceeds of sale* (w) 

B advanced money io A for the purokase of an estate* 
Advance of The estate was purchased by A, but it wtiB 
Assignme bTX' to B. It was held that before A could 

lender. maintain a suit to obtain possession of the land 

from he ^vas bound to pay or tender the money advanced by 
B. The plaintiff, who seeks Equity, must do Equity. He 
must pay the purchase-money to the defendant, before ho is 
in a position to ask the Court to deprive the defendant of the 
possession he now enjoys, and to compel him to deliver up the 
property to the plaintiff*’^ (v) 

Where a purchaser for value is evicted in Equity under a 
prior and paramount title, he will be credited with all moneys 
asipended by him in necessary repairs or permanent improve- 
ments, except improvements made after he has discovered the 
defect of title ; and will be debited with the rents which he has 
received. The purchaser will also be protected in Equity against 
any person, who knowing his own title, encourages, or fraudulently 
permits the former, in ignorance of it, to lay out money in im- 
proving the property : but when a party has once given a 

(sS) Mmurji V. Moti Maridm, L L, B., Z Bom. 234 

(w) Farm €hmdm Fal v. Kamnammji Dasi^ 7 B. L. E , 90* 

(v) Fer Hoomif and Kumf, J. J. in Bkoyr^h % 

Amndmo^m dmMrmnf I Marsh., 494. 
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disFnief- Eotice of his claim^ and the purchaser subsequently lays 
out iiioiiey^ it lies on him to show that the other has abandoned^ 
or given reason to believe that he has abancloiicdj his claim ; 
and this whether the claim extend to the entirety, or only an 
undivided pait of the estate. Nor need the notice disclose the 
particulars of the claimants’ title, (r) 

Where a purchaser acquires merely a temporary or parti J 
interest in the land, his expenditure^ being referrible to that 
intere':>i, will give him no additional rights as against the le*- 
versioner or joint tenant, (w) 

In the maxim Ignorantia juris hmid exmsai^^ the word 
Mutual mis- has the sense of general law or of private 

right according to circumstances. Where an 
agreement is made in mutual mistake, tho plaintiff though there 
is no fraud was entitled to have it set aside. (*?) 

However nice the distinction between the rights of a pur- 
Distinction be- chasor under a voluntary conveyance and tho^B 
^ purchaser under an execution sale may be, 
m-eteoution. clear that a distinction may, and in some 

cases, does exist between them* It is sufficient to instance the 
sei2;ure and sale of a share in a trading-partnership at the suit 
of a separate creditor of one of the partners. The partner 
could not himself have sold his share so as to introduce a 
stranger into tho firm without tho consent of his co-partners, but 
the purchaser at the execution-sale acquires the interest sold, 
with the right to have the partnership accounts taken in 
order to ascertain and realixie its value* The- same principle 
may and ought to he applied to shares in a joint and uik 
divided Hindu estate, and it may be so applied without 
unduly interfering with the peculiar siatm and the rights 
of the co-parceners in such an estate, if the right of the 
purchaser at the execution sale be limited to that of compel ling 

(^) Bart on V. mi P. pp. m, 011— ISt 

(w) BuM qf Smufm^t w Futmh^ 17 Beav. 75 ; Annlfag^ 12 

Tei 78* See mU p. IS fiote (f% [sec 20, 

v» PMh'U^ L* E* 2^ B., 170 i The Indian Contiw^t 
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ro^vmAm and executk^n saliib u 


the partition, wliicli lais debl-or miglii: liave compelled, liacl lie 
boon so minded, before tho alienation of bib share took place. (^/) 
There is a great distinction botv^cen a private sale in satis- 
faction of a decree and a sale in execution of a decree. Tii 
the former, the price is fixed by the vendor and the piireha'^cr 
alone; in tho latter the sale must he by public onction con- 
ducted by a public oilicei', of which noiico must be given us 
cliiected by tlio Act, and at which the public are cmHIIcd to hid 
Under ^the former, the purchaser derives title tiirough iho 
vendor, and can not acquire a better title tlian that of the 
vandoiv Under the latter, the purchaser, nohvithstanding ho 
acquires merely the right, title, and interest of the judgment- 
debtor, acquires that title by operation of law advei\%^l^ to tlm 
judgment-debtor, and fieed from all alienations or incumbrances 
effected by him subsequently to the attachment of the pi’oporty 
sold in execution. Under a private sale by a judgment-debtor of 
What passes property attached in execution, a purchaser ac- 
jwtg- no better title than his vendor possobsos, 

meut-debtoi% that is, he buys subject to any alienation or 
incumbrance effected since the date of the attachment. Under 
an execution-sale, a purchaser acquires title by operation of law 
adversely to the judgment-debtor, and freed from such subsequent 
alienation or incumbrance, (z) 

The maxim of English law, that what is at any time affixed 
to the land becomes a part of it, is not recognized by the statute 
or common law of India ; and in all actions conneoiod either vith 
the revenue or rent of the land, or with its sale and purchase, it has 
never been held valid that buildings and erections, by whomsoever 
m^de, should go absolutely and necessarily with the land, (a) 

Parties who stand by and permit another to hold himself 
out to the world as tho real proprietor of their estate, and thus 

<!/) Sib J. Coivillv in Deendyal Lai v. Jiigdeep 
h E 4. 1. A., 255 ; I. U B., 3 Calc,, 209. [p. 10*7, 118. E C. 

f^s) Fir Sib Barhes Peacock in JSamiM v. Glme, I. b, E., 7 Calc, 
(«) Sev. Bcp., 53 ; See also 6 W. 228 ; 15 W. E., 300 ; B. L. E., 
Sap. Tot (E B. H) 595 ; 14 B, b. B, 201 ; 6 Bom. A. C. b, 80. 



BENAMl rURCHifc^E. 


1 .^ 


iiidiieo por<=«ons innocent of tlie fraud to lend their money tipoii 
feiich fxitlij are not entitled to any consideration from ^ a tJoiur 
of Equity and good conscience ^{h) 

A purchase from a minor is not ipso facto iiiTalid. Tho 
acts of a minor are only voidable and not absolutely void. Until 
a tiansaction by a minor was avoided hj some distinct act upon 
aitainiiig majority, it must be considered valid, (c) 

If a VGiidoG pnreliases for valuable consideration, and with- 
out notice of the benaml^ from one who in the eyes of tho world, 
IS the absolute owner of a property, and who holds that properly, 
to all appearances, under a good and sufficient title, he would 
1)0 protected from the subsequent acts of tho real owner or of 
his heir, both of whom were parties to tho fraud ; and that his 
purchase would hold good against any subsequent sale made by 
ihem. Where tho defect in the title was a latent one, which the 
plaintiff (purchaser from the ostensible owner) could not by any 
reasonable inquiry, have discovered, the party who assisted 
in deceiving him, could not take advantage of his own fraud, 
and sell to another what has already been made over for value to 
the original purchaser, (d) 

Benami transactions are a custom of the country, and must 
bo recogniziod, meanwhile the extent of th(*ir 
compatibility with an honest purchase, depends 
upon tho peculiar circumstances of each case. 

There is no fraud in a purchaser securing tho assent both 
of tho ostensible and beneficial owners to his purchase, so as to 
acquire a good title, (e) 

In tho case of a benami purchase, the mere use of the 
name is sufSciently disposed of, if the party whoso name 
is used sets up no claim, and if there appears to have been 

(h) Mundm Lall v WilUam Ta^lm\ 5 W. B, 37 ; See Wiilim 
Bingh w Bksmath Bnu, 24 W. B., 79. 

(r) Man Man v. Jitan B B. L. E, A. O., 426 
(d) Jfn X, Mmm& v. Gnnga Maran ^ W. B., 11 ; See also 

Mamai Bms Modukv, Binioa BasMm& Marsh,, 293 ; Bhugwm 

Bms v. %noeh 8mg^ 10 W. B , I8d. 

(«) Malm Mmi v. MhoUmth OhncMaihr^ 7 W. R, 13S, 
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PUECHASE-R WITH NOPICE. 


[Cii^ip. IL 


conliiiiieJ possession on the part o^f tlio person claiming to be the 
beneficial owner, if) 

Where propety was sold nominally by henamiddrs, but m 
Saia by bena- ^ality by the real ownei'j and Iho consiJoralion 

^0 the vondeo, the sal s 
was held to be perfectly legal as against, (he r<*al 
owner, and therefore as against creditors sookiug to ci-eento their 
decree against him after such sale, fp) 

If A has a mortgage upon two different estates for the same 
Doctrine of debt, and B has a mortgage upon only one of 
marshalling. estates for another debt, B has a right to 

throw A in the fitst instance for sjitislaetion uiwn the security 
winch he, B cannot touch, at least whore it will not prejudice 
A’s rights or improperly control his remedies. A subsequent 
purchaser of one of the estates has just as great an equity as an 
incumbrancer. (A) 


If a purchaser, although he may be a purchaser for value, 
has actual or constructive notice of a trust, he is hound by it to tbo’ 
tome extent and in the same manner as the person from whom 
he purchases ; and when there is a person in possession of an 
estate other than the nominal owner (L e. the person in whose 
name the title-deed is), the purchaser is bound to enquire what 
is the nature of his possession ; otherwise he takes subject to 
the rights of the person in possession, (i) The equities are the 
same where there is a person in possession as the object of a 
charitable trust and under the trust. 

If,” said Lord Hardwicke, “a person will purchase with 
notice of another’s rights, his giving a consideration will not 
avail him, for he throws away his money voluniaiily, and of 
his own free will.” (j) Notice binds a purchaser, and he will he 


n J* Malceem Beejon Painee^ 29 W I? A taci * 

a Bora., 69 j iMe^n v. Smo JOn. 5 W E I sW t 

1 Hare « , fwJv. Stibbelt, 2 Jan 43?, 4^0. ' 

Q) Mmi V. £o^'d Onerg, 3 Atk., 238 j Sugden’s V. & P. Htfa Ed , 1031. 
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affected wltk any incumbrance on the e«>tate if he bad Boiiee of it 

i-\}ien lie purchased, (k) or of a lien for unpaid pin chase-money, (/) 

The fact of a purchase of land under a deed of sale being 

band fide and without notice of a prior charge, does not pass tlie 

land free from the prior charge, {ni) 

A pin chafer without notice from a purchaser with notice is 

not offectecl in Equity. Ho is in the same position 

cnirntticc^ fi^ora he had himself oiiginally purchased withoid 

pm’clusci wiili Dotice, and the fact that the sale to him was fiiiii- 
notice. ^ 

Piircli'iser with duleiit does not affect him. Nor is a pui chaser 
notice from pur- notico from a purchaser without notice 

lialole, the reason being, Lord Ilardwioke says, to 
prevent stagnation of property (n) 

If a purchaser, however honest, on the completion of his 
purchase, acquires a defective title, the Court wdll 

JNo stiong't/ii- 

ening of title not allow that defective title to be stx*ong*thoncd, 
bj fiaud. either by his own fraud, or by the fraud of any 

other person, (o) 

It is a rule of Universal Equity, and not one peculiar to 
Notice, Equita- English Courts, that inordor to enable the real 
Secrc^^^^Owner^ owner of property to recover from a purchaser 
for value from a person allow'ed by the real 
owner to hold himself out as the owner, he must prove either 
direct or constructive notice of the real title, or that there existed 
circumstances which ought to have put the purchaser on an 
enquiry that, if prosecuted, would have led to a discovery of 
ilie real title. (2^) 

Where property is bought from a wife as the ostensible 
Purobase from owner, the husband consenting to the sale and 
ostensibieowueu transaction is bond fide on the part of tli© 

purchaser for a consideration, the purchase is a good one, eveu 


if the property is not the wife's but the husband's, (f) 

(^) MamMfji Borabji QhuUa v. Mongseoa^ 6 Bom. H. C. O. 0., 59. 

(1) YeUapjia-hm-Bma^pa v. Mwfappa-Un^Bm&apa, U Bom. A. 102. 
(p^) MaheiliwarBusD Singh v, BMha Chowdhm'y^ B. L. R. Sap. To!. 403. 
(n) DayMJairdjv, Matansi^ L B. B., 1 Bom. 237. [of Trusts, 294. 
( 0 ) Bm* James, B. J,, Mmth v. Oreahe^^ L. E., 10 Ch. 33 ; Agnew^s Bavr 
ip) Mamhumar Eoondm v. McQmm 11 B. B. B., 58 (P. C) 18 W. S., 160 
(f) BhaXkh QeUm v. Shaikh Ahioal 15 W. E*, 19, 
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niRCHASE IN TDOL’B NAAIiA 


[UuAt^ IT 


Wliere a ptirohaser claims to hold land which he has pur* 
chased from a third person on the ground that the owner of such 
land has acqiiic&ed in the sale, the purchaser must show clearly 
that the real owner was aware of the sale at the time it took 
place* (r) 

Where rights of owmership had been exercised for a series 
Piopriefcaiy of years by the husbaud, and iiovcr by the wife, 
at iins- over propert}^ which had doseonded from his wife’s 

baiicl and \\ile , i v i i i i t • 

wiio aieMiiimm- father (ins owm uncle), the husband having mori- 
niadaiis. gaged the property and dealt with it in all res- 

pects as if he were the owner, and the wife possessing none of 
the documents which she would have been able to produce if 
she had acted as the owner : it was held that she had no such 
interest in the property as entitled her to maintain a suit to 
i*ecover possession of it after it was sold in satisfaction of the 
husband’s debts, (s) 

The purchase of property in the name of an idol, where 
the purcliasennoney does not come from funds appropriated to 
the use of the idol, is not tantamount to a dedication of the 
property to the idol ; it may be a hmami or merely fictitious 
iransaciion. {t) 

If relief is to be given in India to a honest purchaser in a 
suit to impeach his title, it must be given not on account of any 
distinction between a legal and equitable estate, but because the 
innocent purchaser is supposed to have been the victim of fraud 
on the part of the vendor, and of laches on the part of Urn 
prior incumbrancer, 'who might have taken possession or regis- 
tered his mortgage-deed, and so have given notice of his lien, (u) 

An osiaio of inheritance will bo convoyed by words im- 
perfectly describing such an estate, if it was intended that the 
grantee should have such an estate ; and if an estate were given 
to a man simply without express words of inheritance, it would, 

(r) Liil J^armndm v, Om ^uztimuddeen^ 8 Bom, 0, C, J. *77. 
(A OM&rmmma Mhm v. Manidhun JRo^i 11 W, li, 17* 

(t) i)Ma v* Mmee Lmhmm Mm-warse^ II W. B,, 13. 

(tf) -Per MinvmL, X, 1. Ii, B. 6 Bom. B06 j 8 W. B., 408. 



im .lUS REiMEDITTM 


4y 


ill the .ibseiiec of a coiifliciing eollte^tJ onrry by JliBclii law mi 
esfaie of iiilieriianco. (y) 


The sliobait of a taluq dedicated to the religious services of 
an idob has not the legal property, but only the title of manager 
of a religions endowment. In the exei'cise of that office ,slie 
cannot alienate the property, though she may create proper 
derivative tenures and estates conformable to usage, (iv) 

Mesne profits are always recoverable from a person who has 


enjoyed them, even though ho has been in bond 
fide possession without knowledge of the defect 
in his title. He would (supposing him to ha vo 
been the victim of a fraud) still have his remedy 
against his vendor, unless lie had bought negli- 
gently and without sufficient enquiry, in which case the maxim 


Mesne profits 
always recover- 
able fiom da hand 
fide hoklei with- 
out knowletli^e 
of defect in title. 


of Caveat E/nqfior would apply, (x) 

Where in a suit for partition, it appeared that the vendor 
of the portion sued for had kept the vendee out of possessions^ 
the vendor, though liable for mesne profits, was not in the posi- 
tion of trustee of the rents for the party kepi out of possession, (//) 
Where a vendor is out of possession at the time when tho 
Purchaser from propel ty is sold, tho purchaser is entitled la 
poSesslo^e^^ commence a suit for the recovery of the proper- 
titled to sue for (z) Similarly a lessee, whoso lessors have never 

recovery of the , . 

pioperiy. v!n been in possession of the lands comprised in the 
dmmfi ^ loase, has a right to bring an action to establisli 

the title of Ms lessors, if he makes them co-defendants in iho 
suit along with the parties in possession, (a) The late Justice 
Bwarkaiiatli Mitter in laying down this rule observed that every 
person has a right to sue for the protection of his own interests ; 


(t») Per WiLbBS, J. in Tagm^e v. Tagore ^ P, C. 9 B. L. B,, p, S95. 

(w) Mahamnee Bh^hesmrp I}eh^a^r,Mathurmath Aeharja^ 13 M. L A. 

{x) Per Kbmp and Guovbr, J. in 3fugm Qhwidef QimUomj v. Bur* 
bemr Qlmekerhuftg, 8 W. E., 4*79 ; Bee also W. R., B. B., 40 ;8W, 450. 

(y) Ntikamal Lahuri v. Gmomani Debt^ 7 B, L. R* F. 113 ; Paudit^s 
F. a J., ¥ol II. p. 

(jjfl Auloeh Monee Dahsia v. Aloeh Monee Ddh^a^ 25 W, R., p. 48. 
fa) Pranhuto Dey v. Bemunihlm' Bm^ 11 W. 81 ; 2 B. B. R., A. 207. 
* Where there is a right there is a remedy. If the plaintiff has a right,, 
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LOUD HOLI Mi HTS AND HIMEDIES 


[Ch4P II 


aiiil if for the dfimBiiiaiicn of lli j&o interests it becomes necessary 
to enf|nire into ibe title of tbo pm son throiigb wliom lie claims^ 
the Court is liiind to mate the enquiry. Sir Barnes Peacock in 
delivering the judgmeiit of the Full Bench in the case affirmed 
this prineiplo of law and said : The lease gave to the plaintiff a 
right of po-«.sesfeiop asbiiming that the lo&sois had a right of pos- 
session f If ill MY tiansferred the i ight which they had to the lessee, 
and ib^ le«^ce wa^ kept out oi possession by the defendantsj the 
lessee had a right of sun against the defendants to recover the 
possession frotii them, If th^ lessors had no right of possession 
—as for iiislanee, if they \Yfre barred by limitation — the suit 
v^ouldjof conr-ne^ fail on the ground that the lessors had nothing 
which they could con rey. Jlis said that the lessors ought to 
have 1)6611 made co-plainriffs^. hut the Courts cannot compel a 
man to become a plaintiff against his •will/’ 

On a sale in execution of a decree^ the property in the 
thing sold passes to the purchaser ; and there is nothing in 
either the Hindu or the English law •which debars a third person 
from taking an assignment of such property from the auction- 
purchaser, albeit it has noer been reduced into possession by 
him» The sale of such a title ivas not a speculative one, nor was 
it against justice ond public policy as tending to promote un- 
necessary litigation/’ {6) Want of possession in the vendor does 
not, therefore, renriet a transfer of property ipso facto void, 
though it may be a circumstance which weakens the presump- 
tion of the hona fufes of a transaction* 

h% must of necessity have a means to vindicate and maintaitt it, and a 
rmerJy, if ke is iiijiued m tke exercise and enjoyment of it ; and indeed it 
is a vain thing to nnagiiic a right without a remedy, for want of right and 
want of remedy aie reeipiocal Per Loud Uom in Askhj w White, 2 Ld. 
Raym, 053 ; See also Smith's Leading Oases. 

•f* Tn England lights of entry were not assignable at eomnaon law but 
wem made alienable by Deed, 8 and 0 Vic c. 106. 

0) Pagkmmtka v. Gm^inda dhyoji, I L, E., 1 Bom. 500 ; See 

also Bekm v. Mi Farhutiy Mooses m W* B., 00 ; Uh&mih Ghom r. 

layohmMm I. JL B, l C^*, 297. 
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OHAPTEK IIL 

OF TITLE AND THE IHTESTIOATIOW IMEkUM. 

The title to be made out by tlie vendor must be free from 
reasonable doubt. To enable ’ said Lord Rt. Leonards, 

to enforce a specific peiloimance against a pnrebti^^ei . the title 
to the estate ought, like Oas^'cir's wiie, to be free from sii&pieiom 
It has, therefore, become a settled and invailtible rule that a 
purchaser shall not be compelled to accept a doubifal titled^ 

The Transfer of Property Act provides that the seller siiali 
be deemed to contract with the buyer that the interest which the 
seller professes to transfer to the buyer subsists and that he hm 
power to transfer the same, (c) It is implied in the coniraci 
that the purchaser is to have a good title — L e, a title fieo 
from reasonable doubt and whilst the bargain is not con- 
summated by a conveyance, the intentling purchaser may, if 
the title prowes defi^etive, wiihdraw from the contract and 
recover any purchase-money which he has paid, (d) Where 
the purchaser having had an opportunity of investigaliog the 
title falls into an error, he has to bear the consequences himself, 
provided the error has not been caused or contributed to by the 
vendor. 

To make out a title to property, it is not sufficient that the 
party for whom, or in whose name , the vendor alleges that li© 
bought the property, does not come forward to dispute the alle- 
gation, but it is necessary for the vendor either to produce a 
subsequent conveyance to him from the alleged bonamidAr, or to 
procure the consent and concurrence of such benamidir to the 
deed of sale to be executed by the vendor, (e) 

(<?) Act IT. of seo. 65, para. {B). 

(d) The Specific Belief Act, sec. B5 (6), 

fe) Mt FunedootmUm t» M<xm Onogm Btngh^ Si W. B., 19. 



52 


POSSESSION FOR SIXTi^ 


:OJT/r ril 


Where a Hindu executes a kabalali in favour of an oilier at 
Sale by a Hin- ^ when he has no title to the properly^ iiio 
du without title, subsequently becoming entitled as heir would 

Bot make the kabalah good, (f) 

Though an individual vendee may consent to accept a dc-» 
fective it is doubtful whether the Directors of a Eaihvay 
Company can do so. (^) 

A simple uninterrupted possession for sixty years would not 
create a sufficient title against all the world, where the claimant 
is a reversioner or a remainder-man and had no right to enter 
within that period. So where an estate for life, or for years, 
extends to sixty years and upwards, the reversioner might sue 
and recover the property upon the determination of such estate. 

If the vendor be in fact possessed of documents of his title 
prior to sixty years, he cannot withhold them from the pur- 
chaser, should they be called for ; for a purchaser for a value- 
able consideration has a right to all the information concerning 
the title •which the vendor can furnish him with, and cases have 
occurred which show the possibility of a title being defective 
and impeachable, notwithstanding an undisturbed possession of 
fifty or sixty years, by reason of remote claimants expectant upon 
the determination of a particular estate, which had continued for 
a much longer period. (A) Take the case of a childless Hindu 
widow in Bengal inheriting a zamindari of her husband at 15 or 
1(5 years of age and selling the whole or a portion thereof when 
major to a stranger to defraud the heirs of her husband. Sup- 
pose the widow to live till the advanced age of 90 years. The 
purchaser from the widow very soon sells the property to another, 
who Again conveys it to a third person ; and thus the property 
passes through many hands before it reaches the last holder, who 
continues in possession for a period of fifty or sixty years till an 
action for ejectment is brought against him upon the demise of 


Ohowikew v. Bhib Ukunder MadurL 15 W. E, (E 
E) 12; 6 B. L. E., dOL Bee antep. a 

- M Bmlway Go. v. Bumhm, 5 H. h. Cm. UL 

(A) mmn0i ?. I Taunt 585. 



PllF'^TUrPTION UF TOJNT OA\NKR^!Jirr 
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ilie Widow bj tlio lieirb of her liila.h'iiKL It can never be s ifo 
for a piireliafeer from such obteiisibJo owner in possession to Im 
cjatisfied vridi e-vicleiice of mere possession for fifty or '-ixty yeais. 
The antecedent title-deeds must ho enquired after ami exainiii- 
ed by a cautious purcliaserdO Such cases however are \evy rare* 
The presunipiion in favour of the genuineness of doenineids^ 
offered in evidence in India, is voiy^veak; Imi still the pie- 
simiptioii is not in favour of foigery. When, therefore, a long 
series of documents is produced showing a reasonable on'gin of 
title nearly a century ago, a regular dodiiciion of that idle, ami 
a possession consistent with it, confirmed by the all-impoitant 
fiict of such possession existing at the time of the adverse pai tj's 
commencement of title, evidence of intrinsic improbability 
should be very strong indeed w^hich is to counterbalance the 
weight of such testimony, (j) 

Trustees for sale are bound, like other persons, to make out 
a good title i they may of course protect themselves by express 
stipulations. It would be prudent,” says Mr. Lewin in his 
learned wmrk, befoie proceeding to the exocuiioii of the trust 
to take the opinion of counsel 'whether a good title can be 
deduced {k) 

It is a well established presumption of Hindu law^ that a 
family (once a joint) retains that status^ unless it is shown to have 
become divided ^ and that the ancestral family property remaiiia 
joint, unless it is shown, by partition or otherwise to have be- 
come separate, and the rmwslies on the party alleging separation. 
The mere registration of the name of one member of a joint 
family as Lumbardar or Zamindar for fiscal purposes does not 
, establish his exclusive proprietary right to that property as 
against the other members of the joint-family* (/) 

Where property is proved to be ancestral the mere registra- 
tion of on# brother as proprietor is of little value as supporting 

g Dwarhmaih Symeh v. Dinohundoo MuUick^ 18 W, B,, 305, 

\ Wise v. Mhoolmn Mmee iO M. I, A., 165, S. C,, Pandifis 

P, 0, J, Vol II, p. m ; S, k a J, 563, 

(i^) Agtiew's haw of TrtietiS in Bntish India, iro ; Lewin ?tk ? , 

(i) Jm €kmtka v Mihein Ledk U M*. I, A., 360. ^ ‘d 
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BEAL Aj\D AIPAKLiST TITLE 


T ICAl* III 


a case of the propeiiy not Leing joint, aiul tho burtlen of i)io\ - 
ing that the propeit_v is not joint, rebis on him who allege^ that 
to be the case. (»i) 

Lauds situate within a zamindari niust pi maj>uic bo con- 
sidered as part of the zamindaii ; and it is for those who insist 
on the bcpaiation of lands from the gon''ral lands of the ztiinin- 
diui and on their settlement as a shLmi taliiq, to establish their 
title. («) 

Where tho plaintiffs never profc'-sed fo he selling a free- 
hold, or an unenhanceable tenure, it waia for the defendant to 
have satisfied himself before the sale as to the precise nature 
and details of the tenure. If persons, without satisfying 
themselves as to the real title to the property, choose to buy at 
sales where the party selling professes to sell merely his “right 
title and interest,” such as it is, they have no one hut themselves 
to hlame, if they afterwards find they do not get such a title as 
they could have wished. At such a sale it is before he bid.s, and 
not afterwards, that an intending purchaser should enqitiro into 
the nature of tho title which the vendor can make out. (o) 

The law in India has not enabled a purchaser of land to 
look only to tho apparent title on the Collector’s books, or the 
presumed title of the owner in possession, {p) But in a country 
where benami transactions are so common, an intending pur- 
chaser of a piece of land, taluq or zamindari ought to satisfy 
himself as to whose name is on the Collector’s register, and who 
gives the receipts for rent to tenants thereof. At any rate it is 
hut reasonable that the purchaser should in all cases exercise due 
care and diligence, and should take “ some precautions to ascer- 
tain whether he is dealing with the real owner.” (r/) 

The grand diflSculty in purehasiug land in Bengal is to 
make a title. A purchaser can never be sure that some one will 


(w) Unirithmih Chowdhery v. Gmreen«,th Okowdkery, 18 M. I. A 642 
<tt) W'^we V. Bhoobm. Mcrye$ JOebya, S. I*. C. J., 663. ’ 

(a) Per Si®. E. Couch, m Sii&ar v. Sigwm, 9 B. L. E., 146. 
r M ftn KmosnoWN in 7arde» Setk Stm v, LuchmaAy 
ZaUA 9 H L A, p. 323 ; S. C. Bandit’s P. 0. J., Vol, I., sA " ^ 

(g) MAKKSt s LftBtwes Indian Law, p, 104 , 
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not start up and declare the selloi to lia\e l)ecii a nieie man of 

straw. In too often a liiigious person buys from a man of 

straw a nominal propei ty wHcli is not in bis possession. The 

only safe title is a purchase under a sale for arears of revenue, (r) 

In Indio a piiiclmser or inoitgagee from a Hindu widow^ 

from tbe giiaiduin of a minor, fiom the manager of a Joint 

family, or from a benamidUr, if be has acted Jide;, lias paid 

valuable consideiation, and 1ms made siieli inqiiiiy as a pmdent 

man would make, will be protected fiom any claim to impcacli 

the transaction on the ground that these persons bad not tbe 

powers of alienation which they assumed to exercise These are 

cases of persons who have the ostensible power of dealing with 

property, andihough that power is in fact limited, its exact limits 

depend on eircuinbtaiices which it would be exceedingly diffioult 

for an intending purchaser or mortgagee to discover, (s) 

The Courts of Justice in India, therefore enforce the doc- 

^ trine of ^^due care and diligence’^ on the part of 
The doctrine of ^ , 

dne care and di- purcliasors and whenever they are found to have 

ligence. exercised such care and diligence, ample protec- 

tion is given them to sheild their title from an impeachmeni The 
cases in w^hich protection is given upon equitable considerations 
to honest purchasers and mortgagees when their title is im- 
peached have been thus classified by Mr. Markby in his learned 
lectures on Indian Law ; — 

S,lea by guar- Sales by i-iersons ivbo are not the owners 

diana, trn'stees, and are known not to be tbe owners, but who are 

managers, i i* i , i ^ , 

Dolieved to have a power to dispose of the 

propertj^ 


Salp9 by benft- II. Sales by persons who are not the 

maars. Owners bnt are believed to be the owners ; and 

Sales of Titles III. galos by persons %vho are the oivnei’S, 

Fiand but whos© ownership is liable to he defeated. 

A short exposition of all these different kinds of sales with 
case-law thereon has been given in a succeeding portion of this 
treatise. 

SiK Geojroe CAMeBBiin on' The Teunre of Land ' m "fadia?* 

(#) MAnKBT’s X^ectures tU Indian Law, p. 104 . 
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The Convi^ in India show “ a maTiifoM fenileney to ali’ord n 
TiUoofaimr- liberal protection to persons ho!u\-Uy taking a 
ohasDv flora ho- fYom the benainidS.ra.” “ 1 think it may be 

iiaiiiuur or os- 
tensible owner, said \utli cerlaint.y/’ bays Mr, MarkbVj, 

wliore property stands in the name of A (for iiibiance)^ and A luis 

feigned the rent roeeiptSy and is registered us owner in the dob 

lector’s booksj and tliero is nothing shown to have been brongbi 

to the notice of the purchaser or mortgagee which would put an 

oidinarily prudent man upon further inejuiry as to AS title, the 

purchaser or mortgagee from A is safe/^(0 The equity of a boiul 

fide purchaser from an ostensible owner will be fully dealt with 

wdien wc come to treat of the law of estoppel as applicable to 

Tcndors and purchasers. 

A sale without ownership is forbidden by the Hindu law^ 
Sale of laud in hut there are no express dicta in it which provitle 
Bombay, deduction of a good title by the vendor. 

No such rule appears to exist in the Hindu law^ and in contracts 
between Hindus for the purchase and sale of land in Bombay 
the intention of the parties must be ascertained from the terms of 
the agreementj without regal'd to any implication. When there- 
fore a vendor sues for specii&e performance of a contract^ the 
purchaser is entitled to an enquiry as to the vendor’s title ; but 
in considering the nature and extent of the enquiry which 
should bo made, the Courts must have regard to the usage of 
the place, the manner in, and the titles by, which land is hold, 
the law of limitation, and the modes of transfer -which have been 
in use, as well as any other circumstances which can fairly bo 
considered to have been within the knowledge and contemplation 
of the parties when the agreement for sale was made, (w) 

In order that a purchaser of immovable property from a 
Hindu in the island of Bombay may be entitled as against the 
beneficial owner of such property to set up the defence of being 
a bond fide purchaser without notice, ho must show that he has 
made all proper inquiries into the title, and as to the state of 

"I*—- ■ ' ■ ■' ' ' 

Mabkbt’s Lectures m Indian Law, p. 103- 
(a} D&m Qhk \\ Bom* H, C* Bop*!. 430. 
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fairtilj oi his \en<lorj and of Lis Yeiidor^^ predecessors in iiile 
Tor a period of twohe years at least before tlio date of liis 
purchase, (v) 

A grant in iiiiiaain-i-altanigha to N and his children, and 
E-sseiihals of tlicir descendant's in lineal succession, for eeiiera- 

aa alie ii *i b 1 e , , ' 

estate. tioii alter geoorationj in perpetuity and for 

ever/^ which was uiibiirdoned with any condition as to pro-^pec* 

tive service^ and ireo from any religions^ charitable;, or other 

trust, was held to confer an alienable catate. {w) 

The purchaser or morigageo should never omit to observe 
the common precaution of asking’* to see the title-deeds ; and 
unless their loss or absence is satisfactorily accounted for by 
the vendor or his agent, the purchaser will be bound by Ms 
negligence. (,v) 

A purchaser is entitled to relief on account of any latent 
defects in the estate, or tlio title to it, which were not disclosed 
to him, and of which the vendor or his agent was awure.’^ As a 
provident vendee, however, one ought not to trust to the descrip- 
tion of the vendor, or his agents, but the purchaser should exa- 
mine and ascertain the quality and value of the property and 
have the title thereto investigated and approved by lawyers. 

If a purchaser is damnified by gross wmit of skill in an 
Ad Attorneys attoniey, or by his neglect to search for in- 
provLg^^a S cumbrancos, he or his administrator may recover 
against the attorney for any loss wdiich he may 
sustain. (//) But where the attorney has acted under the advice 


(?») Barak Led KarmadaB v. Om Nammuddm^ 8 Bom. II C. R. 0. 0. J .,77. 
{w) KriBhiarm^ Gaueshr, 4 Bom Eep., A. C. d., 1. 

(/) Somasundam TamMranr. Sallcarm Fattan, 4 Mad. H. C. Rep., S73. 
(y) Fwght v. Quarles, 4 Moore, 541. Addison on Torts 8rd Ed-, $33. 

Under sec. 55 of the Transfer of Property Act the seller is houDcl, 
in the absence of a contract to the contrary, to disclose to the buyer any 
material defect of which the seller is, and the buyer is not aware, and 
which the buyer could not with ordinary care discover ; to produce to the 
buyer on his request for examination all documents of title relating to the 
property which are in the seller’s possession or power ; and to answer to the 
best of his information all relevant questions put to him by the buyer in 
respect to the property or the title thereto. A buyer, on the other hand, 
is also bound to disclose to the seller any fact as to the nature or extent of 
the sellers interest in the property of which the buyer is aware, but of 

a 
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of counsel, upon subjects properly witliin the province of connsei 
he is safe. Barristers, however, are not liable to their clients for 
Counsel not any blunders which they commit, however gross, 
Jiable. for their foes are considered purely gratuitous and 

honorary, (.r) But if a banister intentionally does a wrong, and 
acts with malice, fiand or treachery in the di^.charge of his pro- 
fessional duties, he will be responsible, like every other wrong- 
doer, for the mischief thereby occasioned, (a) 

In order to save expense the same person frequently 
acts as attorney both for the vendor and the purchaser. But 
the practice has been denounced by Courts of Equity in Eng- 
land and as a rule the vendor’s attorney should not be employ- 
ed by the purchaser, for he may not disclose a defect in the title 
although he is conusant of it. “ Another powerful reason,” says 
Lord St. Leonards, “ why a purchaser should not employ tho 
vendor’s attorney is, that if the vendor bo guilty of a fraud in 
the sale of the estate, to which the attorney is privy, the pur- 
chaser, although it be proved that ho was innocent, will be res- 
ponsible for the misconduct of Ms agent.” (6) 

If an attorney of a vendor of an estate knowing of ineum- 
Noti-iliiclosnro brauces thereon, treat for his client in the salo 
b^M^^torney! thereof, -without disclosing thorn to tho purchaser, 
knowing him a stranger thereto, but represents it so as to induce 
a buyer to trust his money upon it, a remedy lies against him in 
law and equity : to which principle it is necessary for tho Court 
to adhere, to preserve integrity and fair dealing between man 
and man, most transactions being by the intervention of an 
attorney or solicitor, (c) 


which lie has leason to helieve that the seller is not awarCj and which mate- 
rially iiici eases the vake of such interest. An. omission 1o make these 
disclosmes is declared to he frauduieut,” Act IV* of 1882^ sec. 55, pam. (1) 
cl (a) and par a. (5) cl. (a) 

(«?) Lobi> Sr. Lfonaed’s Handy-Book of P. Law, ’7th Ed* p. 29. 

(u) Smm/en v. Lon! OhdmBford, 29 Law J., Exch 882» 

ih) Sugden T. & R llth Ed. p. *7. See Sornimim Ttfuuljl v. 
MmlmmrHi, 1% Bom. H. C* Eep , 262-67. [5 W. li, 28a 

(e) Fw Loeb HiRhWiOK®, I Ym 96. 0ee dU v. Alh 
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Beotion 1.— Incidents of Title, 


The title of a person in immovable property may accrue 
Mode?, of ac- to Mm (a) by descent or inheritance in case of 
imuiovaUe^^ino^ intestacy of the foimcr owner ; (b) by devise 
pel ij. where such owner leaves a will or codicil ; (c) by 

deed of gift^ piirohasej or other act inter vims operating m prwsenti 
or in futuro ; (n) by adverse possession or non-claim for twelve 
yearsj and (e) by operation of law. A widow^s dower under 
ilie common-law of England is a charge upon her deceased 
husband^s real estate. The property of an Insolvent vests in 
the Official Assignee as soon as the vesting order is made ; and 
all purchasers under statutory sales take adversely to the former 
proprietor by operation of law* 


(a) — Descent. 

According to the law administered in British India, on the 
The status of owner being absolute owner, any 

the last owner, question touching the inheritance from him of 
a cnteiioB, j x « n « 

his property is determinable in a manner per-^ 

sonal to snch last owner. This system is made the rule for 
Hindus and Muhammadans by positive Statutes, Acts or Regula- 
tions. (d) The Indian Succession Act upholds the same principle 
and secures to all owners of real property in India, whether 
domiciled thei’e or not, the benefit of its provisions. There are 
besides other cases in which the succession is regulated either 
according to tribal usage as amongst the Jains and some of the 
aboriginal races of India, or according to kulachar or family 
custom confirmed by a course of judicial decisions^ Immovable 
property, therefore, being originally, and remaining alienable, 
may by act inter vivos pass to any purchaser, whatever his 


(d) 21 Geo, HI Chap. 70 sea 17 ; Z7 Geo. HI. Chap. 112 sec. 13. Tbe 
Bengal, Bombay, and madias Begnlations on the subject contain similair 
provisions. See CoUecior of Mairnutwatmi v. Oamly VmmU Nammmpa^ 
iM.LA.,500| 2 W.E,Ba,59. ^ 
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iiationalify miglii be* li might by siicli iumsfer be beki in 
succession by a British subject, by a European, by an Aimoiiiaii, 
by a Jew, by a liinJn, by a Muhammadan or by a PaiNi, or by 
^^aiiy other person, whatever his race, religion or eoutJiy.’' 

Lands belonging to a zamindari granted by ilie zamindar 
•n 1 . X XT nnder an absolnto IiercJiiary mokurrari tcniiire, 

Esdieil to the ^ ^ i . 

cicA\ii oiifaxime (Jo not, on the death of the grantee without heirs, 
revert to the Zamindar; nor does the zaniiadur, 
under such circumstances, take by escheat a tenure suburdinafo 
to and carved out of his zamindaii. Where there is a failure of 
heirs, the crown, by the general prerogative, will iaketlie proptniy 
by escheat, subject to any trusts or charges affeciliig it ; and 
there is nothing in the nature of a mokurrari tenure which 
should prevent the crown from so taking it subject to the pii)- 
meiit of tlie rent reserved under ii {e) 

The kr loci of India, like the le<x loci of all other countries, 
is applicable to the immovable property of foreigners sojourn- 
ing but not domiciled in India. (/) The Indian Succession Act, 
— Act X. of 1 865, — is the loci ret siice regulating the descent 
of real property in British India oi all persons other tliaii 
Hindu‘S, Muhammadans and Buddhists, (f/) The Parsis have a 
law of succession of their own embodied in Act XXI* of 1865. 

Act XXI, of 1850 was pa^^sed by the Indian Legislature to 
pi'otect perverts and outcastes from disinherifeion by the opera- 
tion of the personal law of their ancestors.^ 

Where an Englishman held certain lands in India by iiisiru- 
ments of grants called paiiahsy by which a perpetual rigtui of 
occupancy was given to the grantee subject to the payment of 

{e) Sonti Momr v. IJimmtd Bahadttr^ I. Ii. E., 1 Pak, 301. 

(/ ) Per Mabk-BV, J, in MllUr v. Adminkiraior G-emral of Bengalf 
L L, E., 1 Cab, 420 ; See secs. 5 aud 44, Act X, of X86&, 

(f/) Bees, 5 and 331, Act X. of 1865. 

So much of mj law or usage now in force within the territories 
■snhject to the Government of the East India Company as indicts on any 
person {oiMiuie of rights or property, or may be held in any way 
impair ^or affect any light of mheritanoe, hy reason of his or Iter renmineing, 
or hating been excluded from the communion of any religion, or being 
depriTod ^ of owte, shall cease to be enfoi’oed as law in the Courts of the 
India Company, and in the Courts established by Boyd Charter 
withm the said terrifcorM^Act X^X d 1850, seo. L 
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eeriiiiii aiiiiuol fixed renfc^j and to forfeiUire in case of 
meiitj tlie esiaio being descendible to lieiis ^and capable of being 
alienated^ sold, or disposed of by tlie grantee, tliese Lmdb being 
fiirilier bold tinder a zanihidar to whom the rent was payable, 
and who held immediately from the Grovernment under a similar 
tenure : Held — that ilio interest in the estate was of the nature 
of fee-simple and descended to ilie person wiio\^ouid be heir- at 
law in England^, and that no part ihi^reof could pass by a At ill 
(to A\hich the Statute of Frauds applied) ail o-ied by only two 
witnesses, {h) 

In cases of iniestacios occurring before the Ist of January 
1866^ the Englifeli rules of Succession to real property apply to 
the descent of estates in land held by European Briii&Ii suhjeetb 
in India. (!) Prior to that date the Jews, and the Armenians in 
ihe Presidency towns were subject to British law ; and the de- 
volution or devise of land in Calcutta among'st them was deter- 
mined by that law. {j ) It must ahvaj^s be borne in mind that 
the provisions of the Indian Succession Act do not apply to any 
Avill made, or any intestacy occurring before the first day of 
January i8G6, and that the fourth section thereof which pro- 
vides for the absolute severance of the rights and liabilities of 
ihe husband and the wife, does not apply io any marriage con- 
tracted before that day. {I') 

A Hindu by conversion to Ohristianity becomes eompletely 
severed from his family ; but in spite of his separation, the lex 
locf Act (XXL of 1850) secures to him his inhoriiance in all 
cases of intestacy of his ancestor. All Statutes, Regulations 
and Acts which prescribe tliat the Hindu law shall be applied 
to the Hindus and the Muhammadan laAV to Muhammadans must 
be understood to refer to Hindus and Muhammadans not by 
birth merely, but by religion also. Prior to the coining 
into operation of the Indian Succession Act 1865, the succession 

(h) w 1 M. I. A.j 299. Pandits, P. C, J., 120. 

(i) See Act X of 1805 ^ec. 331. rr i. 

fj) MImieek V. Mmieah, 1 Bulnois, 234; SUphett w Jfi/ 420 ; 
Emin v. Emin, Mort, 2nd Edition 242 / Arraion v. Jahanms, dj , 19. 

(k) Act of 1865 sec. 331, and sec. 4. 



r..- iBEAJUjr r. AIjI!AH\IVi [f ‘ir ip 117 

of Native Oliristiuii'j was govorned either bj’ the English law or 
the law of their ancestors, according as they adopted the iiianners 
and habits of the English people or adhered to the cnstoins and 
usages of their progenitors. 

In the leading case of v. NJnr/raar Lord Kings- 

dosrn in deliToring the judgement of the Privy Council observ- 
ed : “ Although it is not competent to parties to create, as to 
property any new law to regulate the succession to it ah inteMuto, 
yet u hen there are different laws as to propoity applying to 
different classes, parties ought to be considered to have adopted 
the law as to propoity, whether in respect to succession ah 
iiitestato or in other respects, of the class to which they aie 
shown to belong. Nothing can he more just than that tho 
lights and interests in a person’s property and his power over it, 
should be governed by the law which he has adopted, or the 
rules which he has observed. Tribunals which have a discretion 
and have no positive lex fori impo.sed on them should rather 
proceed on what actually exists than on what has existed, and 
in forming their presumptions have regard rather to a man's 
oten loay of life than to that of his predecessors. Though race 
and Mood is independent of volition, usage is not.” (1) 

The descent of Hindu immovable and movable property, 
as a general rule, is the same-— the person entitled to the one is 
entitled to the other ; whilst “ real estate” in England goes in one 
lino of descent, and chattels, real or personal, may go in another. 
Each class of Hindu property is primarily liable to debts aud 
execution, whilst the contrary doctrine prevailed in respect of 
English real property. So an administrator or executor of a 
Hindu estate takes both movable and immovable, whilst tho 
executor or administrator in England takes only the personalty 
or movable property, and freehold or immovable property goes 
to the heir, (/w) 

(7) 9 M. I. A., 242—45 ; Pandit’s P. C. J., Vol. II., 10. 

(ffl) Mancfiarji Pestaiyi v. NamymZakshmmiJh I Bom. H. C. Eep. 0. 
C J., 83. 



Bin ij 


PCiBClIASE TRIAI IILIR^ 


When a Hindu ilieb indebted, his estate dc^es not in whole.; 
or in a part sufficient to pay the debt, vest in Iho ci editor as it 
by hypothecation, but the entire estate absolutely passes to the 
heirs, with full powders to deal with the whole estate before satis- 
faction of the debts. The credhor has no hen on the estate 
prefei’cntial io him who takes the estate in ph^dge from t}i<‘ 
nor can he, after the alicmalion thereof by heirs for boinlfulp anil 
vahiable consideration, follow it iii the hands of iho alienee. 
Pie has merely a right of sail against the heirs personally \ilio 
are held liublo for the same to the extent of the assets they 
receive by inheiitance. (n) 

The Muhammadan law of vsnecession ab intebtato applies 
only to the assets winch constitute tlio suecessiom (o) 

The creditor of a deceased Muhammadan cannot follow’ his 
Pmciiase hand estate into the hands of a bom jhle purchaser 
dcceasetf MaUo- value, to whom it has been alienated by the 
heir-atlaw, wiiether the alienation has been by 
absolute sale or by mortgage. In Land Blorlijnge Bank Ld ^ 
plaintiffs y. i?o?/ Lufohnfijml A'nu/, defendant (j>) Mr. Justico 
Pontifex in following this rule laid down by the Privy Council 
observed; doubt the purchaser must bo a bond fide 

purchaser, and that m the only (piostion that could be argued 
in the appeal. Tlio appellants howmver complain that on 
the 18th June 1870 they asked permissioxi of tho Low^'or Court to 
adduce evideneo to prove that the defendant’s purchase from 
Shurufoonissa was collusive, wliieh w’as refused. No charge of 
fraud W’’as made in the plaint although it is clear the plaintiffs had 
full knowledgo of all tho previous eiicumstanoes of iho case, 
nor was any issue raised upon that question. Tho Subordinate 
Judge refused to allow iho plainliffs to set up a ease of fraud 
for the first time on the 18th Jxme 1879 after wdinesses had 
been examined for the defendant. Io our opinion he w^as 
Justified in so refusing- If fraud had been charged in the 

(») ^uheriuBi Imhrmnm^ 1 Agi*a Rop. F. B., 7L 

(a) Nmmh Umdad 4//// Khm w Mohunnk^ Begtim^ 11 M, 1. A., §57* 

tj?) 8 Cal h. R 1 1>. 418. 
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Iilnint, it l3a\e bmi (.Hlliiult to allow tlio plaintilfs to 

make out any other ease. By caicfiill} oiiiitlin^ to diuroe fraud 
in tlie plaint they could not afterwardsj after all the issues had 
been seitlod and the witnesses for the defejidant had been 
exaiuincdj be allo%3ed to raise, for the first time, the yueslion 
of fiaud uhich the defoudant had not been called to meet.” 

In execution of a money-decree a^aiu-jL the heirs of a 
deceased Muhammadan for a debt incurred hy him. A {)urchasod 
ceitaiii propoiLy uhieli had been allotted, to the widow of Iho 
decea,secl in lieu of dower, and of her share of the inheritance. 
Previously to the purchase, however, the uidow had morl gaged 
the same property to B, who, at the time of the morl g.ago,' knew 
of the debt for which the decree was obtained. In a suit by B 
against A, on the mortgage, it was not shown that there were not 
assets in the hands of the heirs-at-law to satisfy the debt due to 
A s vendor. It was held that B was entitled to recover from A.(£) 
Mr. Justice Roniesa Chunder Mitter in delivering the judgment 
ot the Appellate (jonrfc thus discussed the question of law in the 
case The plaintiff took a mortgage from one of the heirs of 
a deceased Muhammadan having notice of an outstanding debt 
due from her ancestor. Is the mortgage under the Muhammadan 
law absolutely void ? I do not think there is any authority for 
holding in the affinmUive. In S^ud Daswjei Eossein v. Eooli 
Chmdir) the Judicial Committee of tho Privy Council, after 
reviewing many decided cases on the point, laid down the law 
thus : ‘ A creditor of a deceased Muhammadan cannot follow his 
©state into the hands of a bond fide purchaser for value to whom 
it has been alienated by his heir-at-law’. But it does not follow 
from this that such a creditor, under all circumstances, can fol- 
low the estate in the hands of a purchaser who had notice of his 
claim. The purdiase with notice is nol absolutely void, but the 
purchaser takes the property subject to the rights of the oredi- 
fow whatever they are. The Muhammadan law on the subject is, 
th at, out of the assets of a deceased perso n, funeral expenses 
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slionld bo dcfrayocl/n^i^, then ilie debts and then ibe 
Tbe residue is to bo distributed among tlio lieirs« Therefore ii 
the assets in the hands of an executor or the heirs-at-law are 
not feuflicient to discharge a particular debtj the creditor may 
follow any property in the hands of a purchaser from the exe- 
cutor or heirs-at-law with notice of his claim. In this case it 
is not shown that the assets in the hands of the heirs-ai-law 
were not suflicient to satisfy iho debt duo to the respondent's 
vendor. On the other hand the fact is^ that the debt was satis- 
fied by the sale of a portion of the assets in the hands of one of 
the heirs.” It may therefore bo laid down as a positive rule of 
law, that the heir takes an absoluie title by descent, that lie is liable 
for the debts of his ancestor to the extent of the assets inherit- 


ed by him, but that such debts are not a charge or lien on the 
property descended until upon proper legal steps being taken the 
creditor obtains a decree declaring such charge or lien. ‘Whore, 
however, a sale or mortgage is effected daring the pendency of 
a suit by the creditor, who eventually succeeds in oiitaining a 
decree for payment of his debt out of the estate come to the 
hands of the heir-at-law, the alienee will be held to take with 
notice, and will be aftocted by of the doctrine of lis pendens, (s') 
The illegitimate son of an Englishman by a Muhammadan 


EugHsli law intestate and without lawful 

modo, the issue, leaving Mm surviving his mother, his 
of Biiklh ludiZ mistress, and several illegitimate childton# Jfeld^ 
EBolicats, that his property passed to the crown in default 


of heirs. (0 In this case it was further held that the territorial 
law of British India is a modifiied form of English law, aptly 


described by Mr* Justice Phear as Indo-English law”* (u) 
Mr. Justice Markby in coming to this conclusion observed : 
There exists in this country English law, which is not due to 


the charters creating the Supreme Courts, and wMch is not 
personal law* It is not possible to suggest, as &r as I am aware, 


(s) ffomeim v. D^eU ft, I. Xi, P*, 4 Cal, 402. [O, C.s $7* 

«) Mer 0 te(>ri^ v* Ad'^wstra’kr Gfemrul of 1 B. L* 

Mog§ Tf Cor, Eep., 07 ; Nmcy t. Burgess^ I W, E., 272. 
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any gromid for theexistoncc of t'hat oxcopi that when tlii^ 
eoimtry was brought under Englihh riilo^ the English law be- 
came the territorial law of the country appliciiblcj it is true, in 
very few instances^ because of the very largo inmiber of persons 
who had a personal law of their owm^ and only in tho same 
modified form in which it is applicable within ilio city of Cal- 
cutta^ but still a territorial law. The right of tho crown as 
tdiimus hares is part of tlio Indo-English law/^ On tho death 
of a Brahmin without heirs, the sovereign power in Brilibh 
India is entitled to take his estate by escheat, suhjocl, however, 
to the trusts and charges prcwiously affecting tho estate, (r) 
The Privy Council in supporting tho general right of the Crown 
to take by escheat in the case of a vacant inheritance, based 
their opinion on grounds of general or univei’sal law/^ 

The heir-at-law of a testator, though in terms excluded 
from benefit under the will of the testator, cannot be excluded 
from his general right of inheritance without a valid devise to 
some other person. (?^) 

The Oudli Estates’ Act, 1869, sec. XXII. prescribes a spe- 
cial course of descent to a single heir in the case of intestacy 
of certain Taluqdars and Grantees of that province. 

(b) —Devise. 

A devise of immovable property to be valid in India must 
be in accordance with the principles and provisions of Hindu law 
in the case of Hindus, of Muhammadan law In the case of Mu- 
hammadans j and in all other oases must comply with the statu- 
tory requisitions of the Indian Succession Act. Certain portions 
of .this Statute has by Act XXL of 1870 been made applicable 
to all wills and codicils made by any Hindu, Jaina, Sikh or 
Buddhist on or after the 1st day of September 1870 within the 
territories subject to the Lieutenant-Governor of Bengal and in 
the towns of Madras and Bombay, and to all such wills and 

(’?) Qolkeior of Mamlipatam v, €mmh Tmmiu 
8 M, i A, m I Pandit’s P 0. J. m I,, m j S W, B. B. O,, 0, 

(ftf) fmm's V, $ B* L* 

P. a, 377, 401 j L E I A L, 47 1 lA W, 
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i^nlieils made ouibide ilio^e ierritorics or liniiis^ so far as relates 
lo iaiiBOvable properly siinate wiihin tlioso territories or limits/'' 
Under tlie Muliammadan laWj legacies cannot be made to a 
larger amount tliaii (jue’-t/uni of tlio testator s estate wiOioiit tlie 
consent of tiio lieirsj nor can a legacy be loft to one of the beirs 
wiiliout the consent of the rcfel. All debts due by the testator 
mxisi bo liquidated before the legacies can be claimed, for a man 
must be just before lie is generous ; and the payment of legacies 
to a legal amount precedes the stitisf action of claims of inlieri- 
iance. An aohnowledgmcni of debt in favour of an heir on a 
d(\atlibod resembles a legacy ; inasmuch as it does not avail for 

. #ExnccJiiON oi^ UKimiviLEomi wn.Ls 

Bections 46, 4B, 49, oO, di, 55, 67, 58, and 59 of the Indian Succession 
Act, made appli< aide to Iliiidus by the Hindu Wiilw Act, aie as follows : — 
46. Every porsou of sound hiind, and not a minor, may dispose of bis 
piopcriy by will 

E.i'planatio^ 1. — A niarriod woman may dispose by will of any pro- 
perty wliick sbo oonlil alienate by her own act during her 

Ejplanaihn 2. — Peibons who are deaf, or dumb, or blind, ai'o not 
thereby inca|.nciated for making a will if they are able to know wliat they 
do by ii , , ' 

Explanation Sf. — One who is ordinarily insane may make a will during 
an interval in wliicli he is of sound mind. 

Explanation 4. — ISfo person can make a will while be is in such a state 
of mind, wlietber arising from drunkennessj or from illness, or from any 
other cause, that he does not know what he is doing, 

48. A will or any pait of a will, the making of which has been caused 
by fraud or coercion, or by such importunity as takes away the free agency 
oi* the testator, is void, 

49. A will is liable to be revoked or altered by the maker of it at any 
timo when lie is conipeieut to dispose of his property by will. 

50. Every testator, not being a soldier employed in an expedition, oi 
engaged in actual warfare, or a mariner at sea, must execute his will ac- 
ecmhng to the followingrohs 

The testator shall sign or shall aiHx his mark to the will, or it 
siiall !>o signed by some other peison in his presence and by his diiection. 

Be(om, —The signature or mark of the testator, or the signature of the 
per«> 0 Ti signing for liiin, shall he so placed that it shall appear that it was 
Intended thereby to give eifect to ike writing as a will. 

T/wVd— The will shall be attested by two or more witnesses, eacli of 
whom must have ajenthe testator sigxx or ailx bis mark to the will, m have 
seen some other person sign the wiE in the presence and by the direction 
of the testator, or have received from the testator a personal ackitoWledg* 
ment of his signature or mark, or of the agnature of such ; 

and each of the witnesses must sign the will Ip the pre^hce of the testator, 
but it shall not he neeestory that more than om ttithw be present at the 
same time, and no particular form of attestation shall he necessary. 

, 5b If a tesiatof, in a will or codicil dijly attotecl, refers to any other 
dochhtent then actmily wrlfcten, m expressing an^ of his mteniions,^ ^iieh 
dloemnini shall be oohsidetW- forming a part if the will or cpiicll in 
which It If to* 
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more iliaii a third of the estate, (.v) The Muhammadans have a 
very elaborate law of gifts and wills of their own and tlio 
Indian Succession Act and the Transfer of Property Act pre- 
serve the integrity thereof by express provisions, (y) 

The extent of the testamentary power of disposition by 
lliiidiis must bo regulated by the Hindu law. (z) The testa- 
mentary power of disposition by Plindus has boon established 
in Bengal by the decision of Courts of Juvstice. The nature 
and extent of such power cannot be governed by any analogy 
to the law of England — -the English system being one of ihe 
most artificial character, founded in a great degree on feudal 
rules, regulated by Acts of Parliament, and adjusted by a long 
course of judicial determinations to the wants of state of society 
differing, as far as possible, from that which prevails amongst 
Hindus in India, (a) 


55. No person, by reason of inteiesi in or of his being an executor of 
a Will, is clisqualitied as a witness to prove the execution of the will or to 
prove the validity or invalidity thereof. 

5*7. No unprivileged wiii or codicil, nor any pari thereof, shall be re- 
voked otherwise than by marriage or by another will or codicil, or by some 
witting declaring an intention to revoke the same, and executed in the 
manner in which an unprivileged will is hereinbefore rejjiiired to be execut- 
ed, or by the burning, tearing, or otherwise destroying the same by tlie 
testator or by some person in Ms presence and by his direction, with the 
intention of revoking the same. 

58. No ohliteration, interlineation, or other alteration made in any 
unpilvileged will after the execution thereof, shall have my effect, except 
so far as the words or meaning of the will shall have been thereby render- 
ed illegible or uudiseernible, unless such alteration shall be executed in like 
manner as hereinbefore is required for the execution of the will ; save that 
the will, as so altered, shall be deeined to be duly executed if the signatm’e 
of the testator and the subscription of the^ witnesses be made in the 
margin or on some other part of the will opposite or near to such alteration, 
or at the foot or end of or opposite to a memorandum referring to such 
alteration, and written at the end or some other part of the will 
(a‘) Macnaugh ten's Principles of H. and M. Law, p. 211 — 12. 
if/) See sec. 351 of Act X. of 1865 and sec. 2 cl of Act IV. of 1882. 
{«) Pc?" Loan Justice TuEXiRin Bomtm Bymch v. Mk Jugmi Boondmj 
8 M. i. A., 66. 

(a) Bliohun Mogee Debya v. Mam KhTiore Aeharjm^ 3. P. G. J., 5*74 
It has been very often said that ihe Hindus had no wills ; but British ad- 
ministrators of Indian law are apt to forget that India had been under the 
Mifhainmadan rule for the last seven or efgiit centuries, and that the 
Muhammadan law of wills (wasiatunama) had been engiufted upon the 
ciunmoE kw d the eountiy and in course of time became part and parcel 
timreof, so much so that the words (wilb and wmi (executor) are 

current ^ words Ihrohghout Upper India. In Bengal the executor or 
adiniiilfiktratOT is ealjet ^ corruption of the Ferska word wmk 
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TIio leading ca«!e of Tcff/ore v* Tagore established the fol- 
lowing propositions of law : — 

I. That ill order to make a gift miclGr a will good by 
Iliiidii laWj the doiioej except in the case of an adopted cliibh or 
a child en ventre sa mhre^ must be a person in existence eapablo 
of taking at the time when the gift takes efleet. A child 
adopted after a man’s deaths in pnrteiiance of a power giTeii by 
Mm, is in contemplation of law begotten by that man. The law 
of wills among Hindus is analogous to the law of gifts ; and 
oven if wills are not universally to be regarded in all respects as 
gifts to take effect upon dcaih, they are generally to bo so re- 
garded as to the property which they can transfer, and the 
persons to whom it can be transfeiTed. A person capable of 
iaking under a will must be such a person as could take a gift 
inter viros^ and therefore must, either in fact or in contemplation 
of law, be in existence at the death of the testator. 

II* That there is no reason why a Hindu should not, by 
will, create an estate for life. Where the tevStator left his pro- 
perty to A for life with remainders, showing that A should have 
no more than a life-estate, but that the testator wished to tie up 
the estate by provisions in tail, lielcl^ that A could not be de- 
clared entitled to more than a life estate. 

IIL That trusts are not unknown to Hindu law ; they 
can be created for carrying out such intentions as the law recog- 
nises. 

IV. That a man cannot create a new form of estate, or 
alter the line of succession allowed by law, for the purpose of 
carrying ou this own wishes or views of policy. Where, there- 
fore, a testator directed liis property to go in a certain way on the 
failure or determination of estates created by him, it was held 
that such words contemplated the fact of those estates being 
legal and valid ; and that as they were illegal and invalid, no 
effect could be given to directions as to the further devolution of 
the property. 

According to Hindu and Muhammadan law there is no rule 
against perpetuities. this country/^ said SirEichard Crarth 
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Ill Kliewil? Mo}Wj V. Dimja Mo^uj/^ ^Hhcre ic> no role ao^iost 
peipetuiiieSj and wo imo no right io introduce But the 

Transfer of Propoity Act extends this peculiar rale of English 
Lua ioliidk; td though it in provided that such oxtcn&ioii shall 
not be deemed to affect any rule of Hindu, Mulicimmadan or 
Buddhist law/^“ 

An imhorn person cannot ho the object of a gift. It is a 
caidiiial piinciple of tho Hindu law as to gifts that tlio doiieo 
must he in existence at the time the gift takos effect. Thcie 
must hoceitainty both as to the subject and as to the object of 
the gift. There is no such thing in Hindu law accoiding to the 
Gauriya school of Bengal as an estate opening to let in others 
of the same class. Property once vested cannot be divested, (c) 

A bequest, therefore, by a Hindu to a class of persons some 
of wdiom are notin existence at the date of the testator’s death 
is wholly void ; and the fact that some of the class are then living 
and capable of taking, will not enable the class to ojjcii out and 
let in any after-born membei’s of tho class. 

An estate does not vest here in India in tho sense in which 
the word is used in England. There is no distinction hero be- 
tween leijftl and equitable estates, Tho estate vests in tho bono- 
ficiary. A Tuibtee holds property for the use and convenience 
of another. There is but one estate which always vests in the 
beneficiary. It has been frequently held that the nioro appoint- 
ment of a person as executor to a Hindu does not cause any pro- 
perty to vest in him at all, and that if as executor ho is oniiiledio 
hold the property, he holds only as manager. Tho Hindu execu- 
tor takes no estate, but only a power of management, and upon 

(b) I. L. E., 4 Cal., 464. 

(r) Kall^ Frommo GhmY. Qolml Ohmt^ef Mm&r, I. L. R., 2 Cal, 

295 ; BomUmim DoBim v. Joge%li Chunder DuU, I. L* B , Oa!., 262. 

(d) Memh Ifone^ Dmsee v. Durga Mmm Dmee. I, 11* 4 
455. See Tagore v. Tagore, 0 B. L. B. P. C, ^^77. 

* Th® English rale against perpettiities was fivBi legislated for India 
Ij the Indian Becoession Act. It was then enacted into sec. Xll of the 
Oadh Bglates* 1860. By the Hindu Wiila Act 1870, it wa^t made appli** 
cable to th# of Hhidtts, md Sikhs lesldiag holding Inud in 
BeiigAb ^ 
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ilio “Special purpose for wbicliilie executor is to lioLl the proporij 
failing^, tlie property micli&posed of vests at once in ilio heir who 
can siio for it. (e) 

A piirclia&or from a Hindu executor is not boimii to see to 
ruicin^^elionia tho exact amount of the debts vhicli the iestator 
Hindu Exeoiiioi. ciiiected tlic execiitor to paj;, or even to eii- 

ijiiire if any such debts actually exiMod ; ho need not look 
fnitlier than the will itself. (/) It ^\oulcl/^ «^aid Mr. Juslice 
Fhear, ^Mje inconvenient in piactico if the piiiehasei vas obliged 
to lookfuiilier than tho vill it‘=^clf 5 and if that ^\ill ga^c the exe- 
cutor or tra<=^iee tho aiithoiiiy to pay debts out of tho estate^ I 
should be disposed to say the purchaser might safely loly on the 
executor’s power to convey’^ (g) 

It is now settled law that an attorney or executor under 
the will of a Hindu testator has not the same power over such 
testator’s estate as an executor would have over leoseliold estate 
according to English law ; that according to Hindu lawj, a 
manager or an execiiior under a will has only a limited and 
qualified power over the immovable estate of the testator 5 that 
the general power of a manager under a wnll may be restricted 
by tho will ; that a manager under a will is bound to act ac- 
cording to tho directions in the will ; and that where an executor 
or manager under a will has power to sell or mortgage for speci- 
fic purposes, it is the duty of the vendee or mortgagee to enquire 
into the circumstances under which, and the authority upon 
which, the sale or mortgage was effccied. (h) Where, however, 
the executor finds it necessary for him to act nhret, and to 
dispose of certain px*operty against the wish or express dix^ection 
of his testator, it is incumbent on him to obtain the consent 
of the Court,’* whereby the probate of the will is granted, in 
order to confer a good title on the pitrchaser* The Probate and 
Administrotion Act, 1881 provides that an executor or adminis- 

(e) Per Mabkbt, J. in KHrode Mortef Dossmr^ Ihirga Mbnei^ Pohsee^ 

T. Jm B., 4 Cab, 468« 469, See Ante p. 66 note (w), 

(f) Mmp Lmli Mhettr^ v. Mifhhm Ohamn MWt 10 B* L. E., 271 note. 

(A p. 274 note. 

(A) lxeire» of M.oy demised, v. Tarm- 

ehmd Ooonioo OkowShf^ Bemrke’s Bep., A. 0» C, 48. 
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tiator lias powei’j wiili the consent of the Conri by which the 
probate or letters of administraiion is granted^, to dispose of the 
propel ty of the deceasodj either wholly or in part^ tnuh 
manner as he ihmLs Jit. Where, therefore the executor, in the 
exercise of his discretion, sells or mortga£>efe the nhole or any 
specified part of the immorable estate of the deceased with the 
consent of the Ooiiit, such sale or moi'tgage is valid, although 
it be in coiitiavention of the diiections in the %\ilL 

Under the Indian Succession Act, an executor or admiiiis- 
Plenaiy po^eis trator has power to dispose of the property of 
iiMcrtlxe Lxdmi deceased, either wholly or in part, in such 
bueecssioa xiefc. manner as he may think fit. Where the deceas- 
ed being governed by the Act has made a specific devise of part 
of his immovable propeity, and the executor not having assent- 
ed to the devise, sells the subject of it, the sale is valid. To 
validate such sales by an executor or administrator in the case of 
Hindus, Muhammadans and Buddhists the express consent of the 
Court by which the probate or letters of administration is 
gi anted, is now indispensably necessary. (?) But it seems that 
tho consent of the Court is superfluous whore there is an express 
direction sell and dispose of &e/’ in the will of tho testator. 

When there are several executors or administrators, the 
powers of all may, in the absence of any direction to the con- 
trary in the will or grant of letters of administration, be exer- 
cised by any one of them who has proved the will or taken out 
administration, (j) 

Upon the death of one or more of several executors or 
administrators, all the powers of the office become, in the 
absence of any direction to the contrary in the will or grant of 
letters of administration, vested in the survivors or survivor, {k} 
The question how far lands purchased from a Hindu devisee 
are liable in the hands of the purchaser for the testator’s debts, 
stands on the same footing as a similar question would under 
the present English law. 

(4i Ant T, of I 8 SI see, 90. Cy. mo SeO, Act X ol 166 A 
(fi BffO, Act X. of ^865 ; alto mo 93, Act V. of mt 
(k) Sm S7A Act X, <ii 1 S 66 5 ako sec. m. Act V.ol WJ, 
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TIic credifcoi s of the aneestorj or testator^ may follow Iiis 

Li'ibihty o£ possession of a purchaser from the 

Hnds pmcinsed heir or devisee, if it can be proved that such 
Deiiseofoidebfcs purchaser knew (i) that there were debts of the 

ot hib lost-itoi. ancestor or tc&tatorloft unsatisfied ; and also (ii) 
that the heir oi devisee to whom he paid his jiurchase-money 
intended to apply it otheiwise than in the paj'-ment of snob 
debts. But a pm chaser ignoiant on either of these points has 
a safe title, for no duty is cast upon the purchaser from the heir 
or devisee, to enfjuiro whether there are any debts of tho ances- 
tor or lestator, or to see to the application of his purchase- 
money, even when there is an express charge of debts by the 
testator on the devised estate ; at least when the devisee is also 
executor, and in such a case, the burden of proof is entirely on 
the creditorto show that (he purchaser from thedovisee had notice 
that tho latter intended to misapply the purchase-money. (1) For 
a purchaser to he affected with constructive notice through his 
solicitor, the latter himself must have actual notice. In India, as 
in England, lands may be followed by creditors in the hands of 
a purchaser from tiro heir or devisee, unless he is “ a hondjide 
alienee without notice before action brought.” The omis p'O- 
handi as to such notice or knowledge in the purchaser of the 
debts and liabilities of the ancestor or testator is entirely on the 
creditois impeaching the validity of such alienation. “The bur- 
den of proof,” observed Lord Cairns in Corner v. Carltm'igJd, (m) 
“is entirely on the applicant, eveiy probability of the case 
going to this, that as the moitgagee w'ould not willingly lend 
his money upon a security that would be defective, so his soli- 
citor having no object or interest in the matter leading him to 
a different line of conduct, would not allow his client to advance 
money upon a bad security and thereby make himself liable to 
an action by his client for negligence.” The general rule as to 
liability of lands purchased from a Hindu heir or devisee for 

(l) Per PoNOTBX, J. In Qreendet' Chmder &hose v. Mai'Jemtosh, 
I. L. B , 4 Cal , 897 ; Chinga N FauJ v Umesh O Bose, W. B., 1864, 277. 

(m) L, B., 7 Bng & Jr. App , 731. 
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debts of the ancestor or testator is tlms laid down by Mr, 
Justice Poiiiifex in his learned judgment on G/iOse v, MmLin^ 
tosh ^^When a purchaser or mortgagee has actual notice or 
consiructiye notice through his solicitox’j that the ancestor or 
testator of Ms vendor or mortgagor left debts still remaining 
undiseliarged;, and that the vendor or mortgagor left those debts 
still remaining undischarged, and that the vendor or mortgagor 
improperly intends applying the purchase or mortgage monies 
to his own purpose, notwithstanding the existence of such debls, 
a conveyance or mortgage under such circumstances would bo 
fiaiidulent, and the purchaser or mortgagee taking under it 
would be liable to be treated as an actor in the fraud, and the 
property comprised in it would continue in his hands subject 
to the liabilities to which the purchaser or mortgagee had notice 
it "was liable in the hands of the heir, executor or devisee/’ 
Where devastavit is committed by the heir or devisee by a 
sale or mortgage of the ancestor’s or tesiator’s properly, the 
creditors of such ancestor or testator if they wish to impeach the 
sale or mortgage should file their suit for the purpose of follow- 
ing the property in the hands of the purchaser or moitgagee 
within Bw years from the date of such devastavit (n) 

If the creditors have been kept from the knowledge of Iheir 
rights by means of any fraud or concealment to which the pur- 
chaser from the heir or devisee was party or privy, such fraud 
and concealment must be expressly alleged and proved* 

In S* J£ Soorjee Money Dossee v. Demhundoo Muhlck (o) 
the Judicial Oommifctee of the Privy Council thus laid the rules 
as to construction of wills in India In determining the con- 

struction of a will, what we must look to, is the intention of the 
testator* The Hindu law, no less than the English law, points 
to the intention as the element by which we are to be guided in 
determining the effect of a testamentary disposition j nor, so 
far as we are aware, is there any difference between the one law 
and the othor as to the materials from which the intention is to 

in) P#*’ J. k ffkom v* MeMnto§\ I. 4 C^I , 030^ 

(o) e 1 4, t p. o* j., m 584-^85. 
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be collccLcd. rilmarily the Words of the will are to be coii^i- 
tiered. They convoy the expression of the testator’s wishes ; but 
the meaning to be aibiched to them may be effected by siiiTonnd* 
ing circumstances^ and where this is the case these circmm* 
^fauces no doubt must b© regarded. Amongst the circumstances 
I bus to bongarded, is the law of the country under which the 
will is made and its dispositions are to be carried out* If that 
law has attached to particular words a particular meanings or 
io a paiticnlar desposition a particular effect^ it must be assumed 
that the testatator^ in the disposition which he has macle^ had 
legard to that meaning and to that effectj unless the language 
of the will or the sui rounding circumstances displace that 
assumption* 

The will of a testator must, primd feme at least be taken 
to refer to that which is the subject of Ids disposition ; the 
property which ho has himself to give ; and if he has evinced 
his intention to give that property, very stmig and elmr laiv 
guage must bo rec][uired to countervail that intention, and sub- 
ject the property w hich has once been given to his further disposi- 
tion/’ The Privy Council further added that in construing a 
will> a Court of Justice must found its conclusions upon just 
reasoning, and not upon more speculative doubts/’ 

The law of the MiiikshaiH differs from the law of Bengal 
l)evlses.bjt Ilia- in some respects, and, amongst others, with res- 
IhG ^Mxtllbfiari wills* B-ut even under the Mit&kshai4 

feowlar valid. it is settled that a will of property, not ancestral, 
may be good* If then the will did not ailect ancestral estate it 
must be, not because an owner of piopeity by the Mitdk&Liri 
law can not make a will, but because by some peculiarity of ances- 
tral property, it is withdrawn from the testamentary poweu (p) 

Tamlikf or assignment of ownership^ is a term of 
Mabammadan general import applying io the various modes of 
^ ' acquisition of property recognised by Miiham- 
nrndan kw, but forms no separata and distinct mode of aequiiing 

(p) Ummul v. 0opoo Nadamja Okeif^^ 6 M I A ZQtk 
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property. When applied to gift it does not avoid the legal 
ref[iiiremeiits of acceptance and seisin. 

An instrament called a ^ tamlik-nama^ purported to give 
ia consideration of her devotion and affection to the execa- 
tant^ the execiitaiif s property ; and provided that tlio execataiit 
should during her life enjoy the income from the property^ that 
at her death S should have the proprietary possession and enjoy- 
ment of the property^ just like the executant^ that the executant 
should effect mutation of names in lespect of the property in S’s 
favour^ that the property should not belong to any other person 
but S, and that any transfer by the executant to any other person 
should be void. After giving S the power to transfer the pro- 
perty by sale, mortgage, gift, ^ tamlik/ &e., it proceeded iu 
manner following : — But S, or her transferee, shall get posses- 
sion of the said share only after my death. On my death S and 
her heirs shall become the owner of this share.’^ It was hold by 
the Allahabad High Court that the deed could only have validity 
as a will 3 as a deed of gift it was wholly invalid, (tj) 

(c) — D jSEB OB PuBCHASS. 

The power of alienation is a necessary incident of o%vner-* 
ship. Every person, except infants, idiots and persons of un- 
sound mind, who is seised of or entitled to any estate or interest 
in land, may alien the same by gift, sale or otherwise accoidiiig 
the rules prescribed by the territorial and the personal law to 
which he is subject. There are/' said Mr. Justice Willcs 
In Tagore v. Tagore^ general piinciples affecting the transfer 
of property which must prevail wherever law exists, and to 
which resort must be had it deciding several questions of an 
elementary character and as to which there is no precise 
authority. The power of parting with property once acquired, 
so as to confer the same property upon another, must take 
e&et either by inhcritenca or transfer, each according to law. 

Ihitefifelfc# does not depend upon the will of the individual 



(f) v. $k^Ma MIUp 1 H, W. 3P, li. C 
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owner : tx'ansfcr does. Inliorilaneo is a rule laid down (or^ in 
tbo case of custom recognized) by the State, not mereh for the 
benefit of individuals, but for reasons of public policy — Damai, 
2413. It follows directly from this that a private individual, 
w^ho attempts by gift or will to make property inliciitablo other- 
wise than the law directs, is assuming to legislate, and that 
the gift must fiil, and the inherifanco take place as the law 
directs. This was -well expressed by Lord Justice Turner in 
Soo^jeemoneij Dussee v. Bemhmdoo ^lidlibh (r) : — ^ A man 
cannot creaie a new form of estate, or alter the lino of 
succc'^sion allowed by law, for the purpose of carrying out 
his own wishes or views of policy/ Another geneial principle 
applicable to transfers by gift (more liberally applied in the 
law of England to wills than to gifts mter vivoh) is that a 
benignant construction is to be used; and that if the real 
moaning of the document can be I’oasonably ascertained from 
the language used, though that language be ungrammatical or 
unteehnical, or mistaken as to name or description, or in any 
other manner incorrect, provided it sufficiently indicate what 
was meant, that moaning shall be enforced to the extent and 
in the form which the law allows. Accoi’diiigly, if the gift 
confers an estate upon a man with words imperfectly describing 
the kind of iiiheriiance, bat showing that it wds intended that 
he should have an estate of inheiitance, the language would bo 
read as conferiing an estate inheritable as the la^Y directs, If 
an esiate were given to a man simply without express words 
of inhoritanco, it would, in the absence of a conflicting context, 
carry by Jiindu law (as under the present state of law it does 
by will in England) an estate of inheritance. If there were 
added to such a gift an inperfeefc description of it as a gift of 
inheritanoe, not excluding the inheritance imposed by the law, 
an estate of inheritance would pass. If, again, the gift were in 
tmim of m estate inheritable according to law, with superadded 
words restriofcing the power of transfer which the law annexes 


(f) 0 m. I An m ; Pandit's P, 0. J., VoL L, 58J 
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io iliat esiafe^ tlio restriction would bo rejected, as beings 
njnajuant^ or, ivitlier, as being an attempt to take away ilio 
power of transfer wliicii ike law uttackes to the estate wkieii 
ilio giver has siillieieiitly shown his intention to create, though 
lio adds a qiialifioaiioii \Yhich the la-w does not recognize. 
on the other hand, the gift wore to a man and Ms lieirs^ to be 
selected fiom a line other than that specified by law, express- 
ly excluding the legal course of inheritance, as, for instance, if 
an estate were granted to a man and his eldest nephew, and 
the eldest nephew of such eldest nephew, and so forth for ever, 
to take as his heirs, to the exclusion of all other heirs, and 
without any of the persons so taking having the power to dis- 
pose of the estate during his lifetime, — here, inasmuch as an 
inheritance so described is not legal,, such a gift cannot take 
effect, except in favor of such persons as could take under » 
gift to the extent io which the gift is consistent with the law^ 
The first taker would, in this case, take for his lifetime, because 
the giver had at least that intention* Ho could not take more, 
because the language is inconsistent with Ms having any differ- 
ent inheritance from that which the gift attempts to confer, and 
that estate of inheritance wMch it confers is void. (&) 

The law of gifts during life is of the simplest character. 
Hindu law of ancestral estate, it is said to be improper, 

(and under the Mitdksharah school illegal,) that it 
should bo aliened by the holder without the eoncurronce of 
those who arc interested in the succession ; but by the law as 
prevailing in Bengal at least, the impropriety of the alienation 
does not affect the legal character of the act (factmn mlef)^ 
and it has long been recognized as law in Bengal that the 
legal power of transfer is the same as to all property, whether 
ancestral or acquired. It applies to all persons in existence, 
and capable of taking from the donor, at the time when the 
gift is to take effect, so as to fall within the principle 

($) V. Tugof&i 9 B. L. E. (F. C.), 394 — 96 ; See also 

Dosm w. ilhpSA €hmdra Duit, B. L B , 41,0 ; Skam v. Shaw, t 104 ^ 
MuU^ Wa&i Mmg Qhmdkm^ v. Ohmdm" Math Maug OMmfherg, I. L. E., 
S Cal., 378 ; v, Frosad 14 B. L, E,, 1711. 
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cxpresbed in tlio DHjablitiga, cla. t. 21^ by the phrase 
^ relinqiiisliineiit in favor of the donee who is a sentient 
person/ By a rule now generally adopted in jurisprudence, 
this class would include children in emhryo, who afterwards 
come into separate existence. As to the case of adopted cliil- 
dieii (so much relied upon dining the argument), it is distiii- 
giiishablo because of the peculiar law applicable to that relation* 
The Hindu law recognizes an adopted child, whether adopted 
by the flxthcr himself in his lifetime, or by the person to whom 
he has given the power of adoption after his death, from 
amongst those of his cla^ss, of one to stand in the place of a 
child actually begotten by the father. In contemplation of law, 
such child is begotten by the father who adopts him, or for and 
on behalf of wdiom he is adopted. Such child may bo provided 
for as a person whom the law x'ecognizos as in existence at the 
death of the testator, or to whom, by way of exception, not by 
vray of rule, it gives the capacity of inheriting, or otherwise 
taking from the testator, as if ho had existed at the time of the 
testator's death having been actually begotten by him. Apart 
from this exceptional case, which serves to prove the rule, the 
law is plain that the donee must be a person in existence capable 
of taking at the time when the gift takes effect.’' 

According to Hindu law a married woman has absolute 
Alieuation oC dominion over her stridhan or her separate and 
peculiar property, except land given to her by 
with stndhan. feer husband. Immovable property purchased by 

her with her siridhan can also be disposed of by her as she 
pleases, (t) 

Immovable property purchased by a Hindu wife out of 
, her stridhan, becomes her stridhan, and her 

not cat down husband cannot cut down her absolute estate 
therein^, to a life-estate, by mj dml or deed of 
e«e. settlement which he may make, (u) 

— I"' ' ’■ ’ 

{#) v* S.MQliWiWii W* E., (F C-) 292* 

(w) M<ohm^ ’0tWfd>&r M&lf W DnTffu 2B W, E., (F. C ) 184, 
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The word angoja occiiiiii<j in a deed of gift would 

limit the gift to tlio male issue of the donee* (v) 

The meaning of putra wntcm^ ^ male issue/ is not confined 
to sons alone. As that expression is generally understood, it in- 
cludes grandson^?, and it would be repugnant to the feelings of 
a Hindu ancestor that grandsons should be excluded, (id) 

Under the Muhammadan laW; gifts are i enJerecl valid by 
Tbt iritinm- lender or relinquishment of the thing granted on 
BiuUn aw o donor, and by acceptance and 

seisin on the part of the donee ; and a verbal gift is as effectual as 
that made in writing. A gift cannot be made to depend on 
a contingency, nor can it be referred to take effect at any future 
definite peiiod. The subject of gift must be actually in exist- 
ence at the time of the donation. A gift is null and void where 
the donor continues to exercise any act of ownership over the 
property granted, except in the case of a house given to a hus- 
band by a wife and of any property given by a parent to his or 
her minor child. Formal delivery and seisin are not necessary 
in the case of a gift to a trustee having the custody of the thing 
given, nor in the case of a gift to a minor. The seisin of the 
guaidian in the latter case is sufficient A gift on a deathbed 
is vie’ii od in the light of a legacy^ and cannot take effect for 
more than a iliird of the property ; consequently no person can 
make a gift of any part of his property on Ms deathbed to one 
of his heirs, it not being lawful for one heir to take a legacy 
without the consent of the rest. A donor is at liberty to resume 
his giftj except in the following instances : A gift cannot bo 
resumed where the donee is a relation ; nor where anything has 
been received in return ; nor where it has received any acces-* 
sion* j nor where it has come into the possession of a second 
donee, or into that of the heirs of the first (^) 

(t?) Magida ifoa/m v. BImmnee Churun JPaul, 5 W* B., 110. 

(icj) Fer Hobmaw, 0. J. in S, M. Brmmmayi JBobbb v. Wmnim 

miff 8 B, L. E , 408. 

{a?) Jfaen. L , Chap. V. 

* The of a piece of land can not be retiacted after the donee has 
planted trees thereon or hnilt a house, a siahle, or a shop of such a ske 
to be deemed an facrease* I^idlyah, Vol. HI. 80^. 
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A grant for the life of the donee {umru or hayaii) on con- 
dition of revel ier to the donor upon the donee’s death, is -valid 
under Muhammadan law, but the condition is void and the pio- 
perty descends to the donee’s heirs, (y) 

The Muhammadan law enumerates two contracts under 
the head of gifts, which, however, more nearly resemble ex- 
change or sale. They are technically termed IMd-Ul-Jimz, 
mutual gift, or gift for an 0x01111140, and FIibu-bu-shaH-uI- 
Iwaz, gift on stipulation, or on condition of an exchange. 

Ilihd-hd-Iwaz is said to resemble a sale in all its pro- 
perties ; the same conditions attach to it, and the mutual seisin 
of the donees is not, in all cases, necessary. 

IMd-bn ihart-iil-Iwas, on the other hand, is said to resemble 
a sale in the first stage only 3 that is, before the consideration 
for -which the gift is made has been received, and the seisin of 
the donor and donee is therefore a requisite condition. Property 
is not established in the subject of gift before possession 3 and each 
pariy may refuse delivery. But after mutual possession has been 
taken, the effect is that of sale, and there can be no revocation. 

A Tiibdndmah made in good faith cannot be defeated by a 
subsequent judgmoni-oreditor. iz) 

A Muhammadan husband executes a 'hibfi’ or deed of 
gift, -without consideration in fa-vour of his wife, comprising a 
house in which they are residing at the time, with its furniture 
and two other houses. He at the same time delivers the hil4 
and the key of the houses to his wife, quits the house of resi- 
dence, leaving her in possession of the same. EM, that the 
requirements of the Muhammadan law, -with regard to gifts 
without consideration, viz., acceptance and seisin on the part of 
the donee, and relinquishment on the pari of the donor, have 
been complied with, though the husband shortly afterwards re- 
turns to the house, resides there with his wife till his death, and 
receives the rents of other parts of the property comprised in 
the hibi. The continued occupation or residence and receipt 

(|/) Hld&yali, ToL III j p. 300. See Nabob Amirmdimla Muhammad 
Maim Stimuma 6 Mad H. 0. B., S56 ; Agnew^s L. of Trusts, 41. 

(«) Sooihnhema Qkowdhram t, Mahmn I W. B , 41, 
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of rent«5 are in siicli oironm'^tance^ to be rofevrod to tlio cbariicdor 
Dibich tlio donor bears of Imsbancl and to the riglits mid duties 
connected witli Ibat character, (a) 

It is essonlial to the validity of every contract of sale^ that 
Genovdl pi in- the subject of it, and the consideration slioiild bo 
\iuDimtnLlan detcTminato as to aihuit of no futin e conteii- 
im of s.iics. Lon regarding the meaning* of ihe conirnctino 

parties. It is also Cbsential that ihe sulyect of tlio coniraet 
should be in actual existence at the time of making iho contiaetj 
or that it should be susceptible of delivery^ either immodiatelv 
or at some future definite peiiod. A warianty as to freedom 
from defect and bieinish^ is implied in every contract of sale. 

A remarkable peculiarity/’ says Mr. Bailie^ of the Mu- 
of cm- lau’ of sale, is, the doctrine of option, 

or right of cancellation. The Prophet himself 
recommended one of his followers to lescrve a 
peniieniue^ or option for three days in all 
his purchases. This has led to the option by si ipulation. The 
greatest of all defects is a ^yant of title or right in the seller, 
and the purchaser’s right of eancellaiion oti that aeeoimt is ireai- 
ed of at length in the HidSyah and other treatiscb.” (h) 

Where an option of dissolving a contract for sale has been 
siipidatecl by the purchaser, and the property sold is injured or 
destroyed in his possession, he is responsible for the price agreed 
upon ; but where the stipulation was on the part of ihe seller, 
tho purchaser is responsible for the value only of the properly. 
But the condition of option is ammlled by ihe purchaser’s exer- 
cising any act of ownership, such as bakes the property out of ils 
stain quo. If a person should sell by an itmiHd contract a piece of 
land which the purchaser converts into a musjidf 
tho right of cancellation is not extinguished 
until the erection of the building ; but if a 
building becrrected the right to cancel is annulled 


cdlatiou of £1 
funtraefc for ^.ale 
iiiiaer tho Mu- 
hammadan law. 


Eight to cancel 
not io&t hy more 
oonverhioii of 
Bud to a mnsj^d 
(|)Iace of wor- 
ship,) 


(a) Ammfia Beehcev, Khafija Beehee, I Bonn H. C. Bep.? 

(b) Bajilie’s MHtaniffiadlaTi Law of Sale, Introdiietioli 48. 

* Under tkeTranrfer of Property Act, sec, 55, para 2, the warraiity 

iixtfnds only to th® interest which the seller professes to transw to the 
buyer/* 
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nic 1 

afcoiilloi» io A1>oo llinioefa ; and the plan ling of upon 
land ^'vollld ha\e the Bonie etfeci ns erecting buildings {c) 

There is a peciiiiar kind of saloieraied. the Hnijl-miiLmah\ 
Bitii nmka\ftli, hidi propoilj is barter: a sale in one shape 
and piircluiso in anotliei shape, icl) In this country^ howoverj the 
term is genemlh^ understood to mean a sale in 

rK|uidaiioiij in wliieli the consideraiiou due l»y tho seller to the 
purelkiMn* is set oil* apaiiist the tiling soidd 

T1 fo eonsideuilion of htufi-auflnsah as ^^<dl as the subject of 
(V»obideralion. feudi sale is lerpiired to bo specific and determi- 
nate sO as to prevent any future dispute between tho paiiies. 

The consideration a1>ovc alluded to is generally a poition of 
the vhole of the dnen-tmihar or unpaid dower of the sellerhs 
nife Here recounso is gemwally had to as wtdl 

as io hikUlnl'-Iwa: (a gift for an exchange)* 

A Mus&iiloian disposes of all Mb property to his wife hy a 
F4\dm]i>k\ deed of haykmnhasaK According to law ihe 
estaitSj wdietlicr one, two, or more, that wore specified in tlie 
deed of baykmukdsah will pass^ and be conveyed in virtue of the 
deodj notwithstanding that the person who executed that deed 
may have fanned tluur. out for a term of six years before tlie 
execution of tlie deed ; and according to the above contract, the 
purclmser (that is tho -wife) will be proprietor of tho estates. 
As in a contract of baykmukaBali the law does not require seisin 
and possession, tho deed of bayi-^mikasah will be legally valid, 
although the purchaser may be out of possession for several 
years, (e) 

A hnsband soM to his wife, in exchange for the sum of 
fifteen thousand rupees of her claim of dower, all the lands and 
houses spocifiod in the deeds, his household property, every 
thing that he acquired by inhoritence, together with all the 
property that ho might be possessed of up to ihe day of sale* 
ITow the conditions of this contract are invalid^ and it is null 

(e) Baillie’s Muhanmiadan haw of Sale, 216* [pp 507-- 8« 

(el) Ffrfe Hidlyah, Tol IIT., page Tagore Law Leeturea, 1873, 
{d) Frinew, Jyi* L., Chap. XL, case iO ; Numeehomdsht^ w 

i^mmk Aik t W. 
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and void, because the property sold is not specified, and im- 
certainty legally vitiates a contract of sale. The heirs of the 
seller are therefore at liberty to set aside the contract {/) 

If one iiiciii grants a tenure to another for the purpose of 
Title by Pottah living upon the land, that tenure, in the absence 
yLelltcU o{ evidence to the contrary, is assignable, (g) 

muehy custom. B and 0 and their father held lands for upwards 
of thirty-five years, and built houses on the same. B and C 
sold their tenures to D and E. A the Zamindar, who had not 
objected to the building, now sued to eject D and E as trespassers. 
Evidence was given that the tenures, were by the custom of 
the country, transferable. Held by a Full Bench (consisting of 
Peacock, 0. J., Jackson and Macpherson J. J,,) that A could 
not eject D and E. 

Altumgah, ayin^, mududmash and other grants which are 
hereditary, ^hiadan--had-naslan/'^ are declared transferable by 
gift, sale, or otherwise, under the terms of sec. 15, Bengal Ee^ 
gulation XXXVII of 1793. 

A voluntary transfer of property by way of gift, if made 
Voluntaty con- hondfide^ and not with the intention of defraud- 
lmT%eryixlid creditors, is valid as against creditors. The 
against creditors. Hindu and English laws on the subject wore dis- 
cussed in a Madras case, the Ooiirt in delivering judgment observ- 
ed According to the Hindu law, the possessor of property, 
whether movable or immovable, may make as effectual a transfer 
of his right and interest by a gift as by a sale or other disposi- 
tion. It makes no distinction that we know of in favour of cre- 
ditors between a voluiilary transfer and one for a valuable 
consideration. In truth the Hindu law does not, we believe, 
contain any special prohibitory provisions relating to the pro- 
tection of creditors generally. The principle of fraud in accor- 
dance with the general Hindu law is, in our judgment, the proper 
principleapplieable to the present case and all cases of a similar 

(f) Mmn* Prixic., It L , Clxap. XL, ease 0. 

f^} SiB Barh®s Fbacock, 0. J-, in Bmi MadM v. 

7 R h. R., M2 j 1? W. R, 
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nature. In the case of a transfer for valuable conbideratioii^ 
creditors who can only look to the property as available in 
execution cannot object to the transfer as fraudiilenb if it has 
been made and accepted 6ond Jlde^ that is, with the honest inten- 
tion of passing the property, if the transaction has been mu Z and 
not a fictitious contrivance to deceive as to the right of pro- 
petty. Qi) 

(n)— P ossession. 

Possession is either permUsive or adverse. Possession by 
the liirta or manager of a Hindu joint family is a permissive 
and a fiduciary one. 

Title by possession is regulated by the Statute of Liniita- 
tions. Eeceipt of rent or profits hy a trespasser or wrongful 
claimant is patent evidence of adverse possession. 

Where occupation was originally permissive, its conversion 
into an occupation of a wholly adverse nature is not to be pre- 
Slimed in the absence of evidence to establish this change. 

To make out a complete legal bar, the occupation should be 
proved to be adverse during the whole of the twelve years before 
suit, and it should be ascertained with what persons the actual 
possession has been during that time, (i) 

Where widow’s possession was primd facie not adverse, such 
possession, until otherwise shown, will be presumed io have con- 
tinued a possession of that character, (j) 

The question as to what constituted an adverse posses- 

Wiiat consti- sion^’ within the moaning of the Indian Limita- 
tutes* “ atlver^e i « 

pos'.esbiouy tion Acts was amply discussed in the case of 

Umt-wi-nma v. Muhcmmiad Tar Khan (k), Mr. Justice Oldfield 

in Mb two learned judgments in the case made the following 

observations 

Lord Si Leonards, in his Handy-book on Property Law, 
7ih Ed., page 214, says : — The termdiscoittinuance of possession 

(h) GndmbMi v, <7. Bnnivdsa Fiilai, 4 Mad. H. G, Kep.j 84 ; See 
also 10 Bom. H. Q. B., 206 ; 2 W. B., 271. 

(i) WaJmeooddeen v, Jhungoree and others, H. C. R., 2 N. W. P., 16. 

(A Ammar Smgh v. Murdm Bingh^ H. C. B., 2 N. W. R, Si 

m I. L, E. 3 All 30-31 ^ 30* 
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ijieaiito abandonment of posbcsbion by one iiei^on^ foil owtd b if 
the aitiail pobbebtion of another po ofcbeiwiso there A\oukl be 
no pei son in whose hu our time would iiun' It wmukl tliub seem 
iliiit there iiiuvi be actu.il pobsession on the part of the peiboii 
setting up an adverse title by pos^sobsion. Taming to the Roman 
law” to asceitain ■what was understood by po'^^^essiooj wolind in 
SaiidaFb" Institutes of Justinian, page 51 (Introduction, s. b7) 

^ To the notion of doinnilum was opposed that of A 

peibon might be owmer of a tiling and yet not possess or poss-« 
e&s it without being the owner. Possession implied actual 
physical occupation, or deteatlonj to use the technical term, of 
the thing ; but it also implied something more in the sense in 
which it was used by the Roman lawyers. It implied not only 
a fact, but an intention ; not only the fact of the thing being 
under the control of the possessor, but also the intention on the 
part of the possessor to hold it so as to rca[) exactlj the same 
benefit from it as the I’oal owner \Tould, and to exorcise the 
same rights over it, CYen tliougli ho might he well awaire that he 
was not the real owmer, and had no claim to be so. The posses- 
sor had no rights over the thing; but he was entitled to have 
his posbebbion i roLected against every one hut the true owner, 
and length of posscbsion would, under certain conditions fixed by 
law, make the possessor really become the owmer of the thing 
possessed/ And at page 174 : ^ A person may not be the owner 
of a tiling, and yet may bo in a position to exercise all the rights 
of an owxier over it, and may cxeieise it, with the intention to 
do so, as if ho wore the owner. He is then in Roman law called 
the (see introd* sec. 67), as opposed to a do/Hinm or 

real owner/ And at page 429 of the Institutes, it is stated 
that the contract of piguus gave the possession of the thing 
pledged to the creditor, but left the property in the thing with 
the debtor : the lujpotheca left both the property and the possos*^ 
sion with the debtor. 

I find it stated in Brownes Law Dictionary, page 16 : ^ The 
possession of a mortgagee is adverse to the title of the mort- 
gagor/ and the an thor observes that precisely becaube il is such, 



c,. 1 rosbn-^riioN i[o'v\ t’Aii ^ x<»ri('i <;r nrs n ? 

il ^^il] mature by longth of duration and non-u•bno^^l< dgmeni 
into an ubsolnlo and independent legal rigid, ^and, no doubt, 
Ihoie is conddoi able force in this argument ; and in CholwondeN 

T Chnion. 2 Jac. and Walk., cited in Story’s Kiinily Juiisprn- 

It] EJ, Vol. 2. p.c 229, a i. : ‘ Tl.. 

moitoagee wluu ho takes possession, is not acting as a trustee 
for the mortoaom, but independently and adversely foi In , onn 

iic,o and 

“A person settingup adverse possession niihin the meaning 
of the Limitation Act must I appieheiid .show that ho has e\ei- 
cised nhat is technically teimed deletdum of the piopcrty lor 
himself as on nor to the exclusion of the person claiming agauist 
him or that such delation if exercised by another was e^elel^ed 
for him, and the term detention has been defined to ho ‘ the con- 
dition, in which not only one’s own dealing with the thing w 

physically possible, hut every other poison’s dealing nith it is 

capable of being excluded.’ Savigny ou Possession, translated 

by Sir Erskiiic Perry, 6lh Ed., page 2.” 

■ Possession is more decisive than documentary and oral 
evidence. (1) Nevertheless it must be supported 
by a title jwimd facie effectual. The title too 

must have been acquired under circumstanoos indicative of good 
faith ; a fraudulent purchase is rogaidcd as a theft, ^(m) for liaiul 
ritiates every transaction. Where a person is^iu possession 
through three descents, the law presumes that a title exists, and 
even In oiiginally unlawful possession acquires legality, (n) 

Pob^esbion has been deemed by the Hindu and the Muhara- 
madaii law as intoipieied in the Pnsidency of Bombay to 
amount to notice of suth title as the person in pobsession may 
have ; and any other person who takes a mmdgage or other 
charge upon immovable properly without ascertaining the nature 
of the claim of him who is in possession, does so at his own 


lisL 


Tilis is tho rale in Eiiglautl also. TLo rule, liowcvoi^ 


(l) J)r. Jolly s lustitutes of Naiada, p- 23. ^ ^ 

(*) Di^ s^ Nar^i, p 26 ; See also ItaglinnanJan, Chap. 
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iliat regisiratioB is eqiiiyalent to possession^ eannoi be applied 
wliere the regibtiaiioii of the mstrnment earlier in date lias been 
effected subsequently to the execution of the instrument set up 
against it. (o) 

Possession alone cannot be conclusive e^ndenee of 
nor does it constitute title 5 but long and undi&tmbed poosessioii 
on the paii of the vendor, when positive eviclenco of tiile 
not be had, may in many cases be sufficient to constitute pi oof 
of tiile. f|>) Adveise possession for moie than 12yeaisisof 
itself sufficient to create a title. ( q) But mere proof of posses- 
sion for more than twelve years does not amount to proof of a 
mokurari title, (r) The possession may be merely permissive 
or under a defective title or for a term of years. 

A person in possession of property ought to be presumed 
to be ill lawful possession until the conirary be shown. Beyond 
this possession is only evidence to be taken conjointly with 
other evidence to establish or impugn a title, {s) 

Adverse possession for more than twelve yeais not only 
bars lemedy, hut extinguishes right and confers title on the 
party holding such adverse possession, (t) In the ease of Gnnga 
(robhnl Mimdul v. The Collector of the 24-Perqimnahs, the 
Judicial Oommitiee of the Privy Council observed : — It is of 
the utmost consequence in India that the security which long 
possession affords should not be weakened. Disputes are con- 
stantly aiising about boundaries and about the identity of 
lands,— contiguous owners are apt io charge one another with 
encroachments. If twelve years’ peaceable and uninterrupted 
possession of lands, alleged to have been enjoyed by encroach- 
ment on adjoining lands, can be proved, a pui chaser may take 
that title in safety 5 but, if the pm ty out of possession could 

(o) Lakshiimidas Smiip chand y* Damai^ I- L. B., 6 Bomb 166—9. 

(p) Ter H ^BKBY, J , in Mufeerjee v M. M%km}ee^ 12 W. B , 315. 

to) Fer PWAEKANATH MiOTBE, J., in Mmi Sahoy btngh v. KooMem 
15W.R,8a 

(r) iSim Doml Fnre v. Thahmr Mohabir Fmsai^ 2 B, L B*, Ap. 8 . 

U Bdom BMkh v. Bmidmaih 3 B. B A 0., 312. 

(t) t. FrmU$m% Paraf, B B. L» B.| 343 ; See 

Aim t L R, I Bm*, m W. 
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POSSESBION BY A WROHa-BOER* 


sot np a sixty years’ law of limitation^ merely by making com- 
mon cause with a Gollcetorj who could enjoy security against 
iiiteriiiption ? The true answer to such a contrivance iS;, the 
legal right of the Government is to its rent ^ the lands are 
owned by others : as between private owners contesting inter se 
the title to the lands, the law has established a limitation of 
twelve years : after that time, it declares not simply that the remedy 
IS barred, but that ilie fide is eAfinet in favour of the ^^o^seswr. 
The Govomment lias no title to inteivene in such contests, as 
its titlo to its rent in the nature of jiimma is unaffected by 
transfer simply of proprietary right in the lands. The liability 
of the lands to jiimma is not affected by a transfer of pro* 
piietory right, whether such transfer is effected simply by 
transfer of title, or less directly by adverse occupation and the 
law of limitation.’’^ (w) 

Oontinuous possession of land by a wrong-doer for twelve 
years not only extinguishes the title of the rightful owner of 
such land, but confers a good title on the wrong-doer, (v) Where 
a plaintiff seeks to recover possession of property of which he 
has been dispossessed^^ and bases his claim on the ground of 
purchase, and also upon the ground of a twelve years’ possessory 
title, he is entitled to succeed if he proves his possession, even 
if he fails to prove his purchase, (w) The Calcutta High Court 
has gone further and held that the title of a mere tresspasser 
upon land can be transferred to a third person wdiilst it is in 
course of acquisition, and before it has been perfected by a 
twelve years’ possession. In Brmdabun Chunder Roy “v. Tara 
Chand BaMopadliya^ {x) the defendant purchased in 1856 from 
the Official Assignee certain property belonging to one D. In 
1867, he brought a suit against the heirs of D for possession of 
the property purchased ^he obtained a decree in May 1869, under 

('ll) Gungn Gobtnd Mr<ndul v. The (hilecior ^ TwmtMfour-^mgunaJi$» 
II M. I A , S45. Paadit^B P. 0, J., VoL II, 

(v) I L. R. 3 Ail, 435; LIE. 3 Gal, 224 ; 8 B. U R., 540; 
20 W E , 104 ; I L, B , 0 Bom., 222--3. 

(w) Qossmn dm Okund&r v, Chunder N&th. 1. 1. B. 3 Cal , 324. 

(*») 11 B. L E, 237— 244 
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which he obtained possession in May 1870. In June 1870, the 
plaintiff €M a petition under sec. 230 Act VIII. of 1859 alleg- 
ing that he had purchased the property claimed from the heirs 
of D in 1864j and had been in possession until he was ousted by 
the defendant^ and that he was not a party to the suit brought 
by the defendant in 1867, Held that the title of the defendant 
was barred, more than twelve yearshaving elapsed from the date 
of his purchase and that the plaintiff was entitled on mere proof 
of bond fide possession and that he was not a party to the suit 
by the defendant in 1867 to put the defendant to proof of his 
own title, and on the defendant’s failing to prove his title, to bo 
restored to possession. Mr. Justice Markby in delivering his 
judgment in this case thus commeniod upon the dicta of tho 
Judicial Committee in the leading case of Gunga Gobind Mun^ 
dul V, The Collector of ^irPergxirmalih : The Privy Council 
say, not only that the title of tho party whose right is barred 
by the statute of limitation is extinguished but that it is 
guislied in favour of the possessor. When the twelve years ex- 
pired in this case, the plaintiff was in possession, and was he 
^ the possessor’ within the meaning of this rule ? I think it 
cannot be disputed that by ^ the possessor’ is here meant not 
only the person in original possession, but any person who 
comes in under him during the t^velv© years by inheritance, will 
m conveyance. But if this be so, T do not see how the plaintiff 
can be excluded. I understand the principle of law to be that 
person in possession without title has an interest in the property 
good as against all the world eoocepi the true owmr^ which interest 
is capable of being dealt with, until the true owner interferes, 
just in the same way as if it were unimpeachable, and that it, 
therefore, pwses by conveyance or devise* Why then should it 
not pass by an execution-sale ? the plaintiff, as purchaser at an 
execution-sale, received a certificate, which is by law (sec. 259 
of the Civil Procedure Code, Act VIII of 1859) ^a valid transfer 
of the title, and interest of the judgment-debtors in the 
prof ertj sold/ D was the judgment-debtor npd died in possession. 
His intereit in iJie property, though without title^ was of such a 
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RIC4IITFITL OWNEE^S LACHES. 
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nature as would pass by inberitance to liis sons. (^) It did so 
pass ; and afterwards passed by the execution-proceedings from 
his sons to the plaintiff just as completely as by a private sale-. 
As against all the -world except the defendant that execution- 
sale passed to the plaintiff an unimpeachable title, and as soon as 
the defendant’s suit was barred, the plaintiff’s title was complete. 
The conclusion that the plaintiffs title is necessarily established 
if the defendant’s title is barred, seems to me warranted by 
good sense as well as by law. It seems to me to be almost an 
absurdity that there should be any case of land without an 
owner when there is a pei'son in possession of it who cannot 
lawfully be disturbed/’ Mr. Justice Birch added : distinc- 

tion can be made between a person claiming under an execu- 
tion-sale as contradistinguished from a person claiming under 
an ordinary conveyance or assignment, (€?) There is no 
provision in the Indian Limitation Act SIV of 1859, ana- 
logous to that of sec. §4, 3 & 4 William IV., e. 27, which 
declares that the right and title of the party out of possession 
is extinguished at the end of the period of limitation prescribed 
by the statute. But it has been held by the Privy Council in 
Giinga Gohind BIttndul v. The Collector of the 24c^Pergimnah$f (h) 
and by this Court in several rulings following on that judgment, 
that, if a person suffers his right to sue for title to be barred by 
limitation, the effect of his laches is the extinction of his title 
in favour of the person in possession. And I apprehend it to 
be now well established that, wdxen his remedy is barred, the 
right and title of a claimant is extinguished and transferred to 
the person in possession. The dispossession of the plaintiff by 
the Nazir was in reality wrongful as he was no party to the suit, 
and had the Court ordering execution knowm bow the matter 
stood, no order for dispossession could have been given under 
sec. 223, and it would be inequitable to hold that the plaintiff is 
to be damaged by a wrongful dispossession, and that he is to be 

^ Dae d. Oamr w Barnard, 13 Q. B , 045- [M. 1. 1., 360. 

(u) Maja Mm^/et v. Girdkari Zalf 2 B* L E*f P* 0., 7^ ; 12 

(t) 11 M* L A.s 345. Bee mk, p. 88. 

I .f. 
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LAKHIRAJ TITLE. 


[Caip. III. 


put to proof of his title when, hid Ms possession been iindite-- 
turbed, it was ,i>ood against all the world/' 

Possession, therefore, is a good title against every one who 
cannot prove a better, (c) A person in possession with a bad 
title, is eiitiileJ to remain in possession until another person can 
disclose a better title, (d) Long and undisturbed user or possession 
confers title by prescription, because it is presumed to be 
founded on title, (e) Following a decision of the Privy Council, 
it was held that possession of land without payment of rent for 
twelve years is sufficient to establish lakhirdj title. (/) As a 
general principle of law, the fact of obtaining possession aflecis 
the title, and has in all systems of law, European and Oriental, 
been always treated as a most important element in the acquisi- 
tion of title, (y) 

The rights of co-sharer in a joint estate were sold by 
au.etion 5 but it did not appear that a site held by him in the 
village passed by the sale, and the site remained in the posses- 
sion of his heirs, who sold it to the defendant, who erected a 
shop thereon. Twenty years after the auction-sale, the plaintiffs 
who were co-sharers in the joint estate, sued for the demolition 
of the house and the restoration of the site to the village. 
JIdd that, under the circumstances, theii* claim could not b <3 
maintained. (Ji) 

The general period of limitation, twelve years, is inapplicable 
where the possession and title of the defendants as auction pur- 
chasers at a sale for arrears of Government revenue, are alleged 
in the plaint to be founded on fraud, (i) 

The possession of a purchaser at a sale in execution of 
decree, without notice of a mortgage ef the property, is adverse 
to the mortgagee, for it was the possession of a person believing 

(c) Ofaple V. Srhiduhm Ohunder Eirlmr and oUhts, Mar.sli., 75, 

(d) &ope€ Nitih J)a^ v. D^amdhi Bundoom Mohapatur^ 7 W. B.j 485. 
(s) Gooro Femmd Roy y, Byhunio Oh under Roy, 0 W. Ti, 82. 

(f) Bimo Math KomtHa v. Mrqp Mohmi Okmlrndmity^ 10 W. B., 6L 
W'y SImh v, Boidomth QfmUuch^ 12 W. B,, 217 ; B.L.R A. C,, 
iediMdoor v. Ehod&e 2 Agra Ben. A. C., S. [312. 

(i) Biilme Mumr Ali Kkan v. Mmak OJoodhm Mmi Khm^ 
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himself to be o\^ner and claiming as absolute owner ; 
and a suit to disturb his possession must be brought within 
twelve years of the commencement of such possession. (J) 

Where a party bond jlde purchased from another; as liis 
own property, land in fact mortgaged^ and obtained possession 
and iinilaiioii of names in tho Oollcctor’s books, his title was 
held to 1)0 adverse to that of the mortgagee. After such bond 
fiih purchaser had been in open possession more than twelve 
years, and after the lapse of more than twelve years from the 
accrual to the mortgagee of tho right of entry under tho mort- 
gage-deed (which was in the English form), tho mortgagor 
sued the purchaser to obtain possession of the property. It 
was held by the Privy Council that the suit w'as barred {h) 

A title by prescription may he acquired by long possession. 

Title hj or Pres- but it must be a possession not merely permissive. 
eiiplion or Pos- , . 7 . . ,7 •, » 

Fe«.sioii. Old as of rigid, e. g., in the capacity or a master, 

or in the case of easements, adversely to the owner of the laiid.f/) 

The possession on tho part of one party which is noi shown 

to have commenced in wrong, can only be disturbed by distinct 

proof of a superior title in another. (?n) 

PresiiDipiioii Continuous payment of rent for about a 

from roF^es^iori , i t ■% 

— Maniasivfitie. hundred years was held to give rise to a pre- 
sumption that the tenants held under a maurasi title, (n) 

A, originally owned two zemindaries between which lay 
a Bheel or marsh, of which ho also owned the fisheries. One of 
the zemindaries was sold and purchased by B, but the iheid 
fisheries still continued with the remaining zeminduri held by A. 
After the sale, certain lands reclaimed from tho llwd were, 
for some years held by B as part of his purchased zemindari 
A instituted a summary suit under Act lY of 1840, and was 
by an order of the Magistrate put in possession of these lands. 

(j) Srhudi Anand Mnyi Dossee v. JDharandra Chundm^ Muh&rke. 8 
B. L. E., (P; C.) m. PaiiflitB^ P. C. X, Tol. II., 698. 

* (h) Koondoo Qhowdhery v. Whelmt {Jhandm Ghose, 8 B. L. R ^ 

CF. C.) i04 P. it J. YoL IL, Vl I. fssil 

(1) V. Smn Mmkk 13 W. B., 344 Also 3 B. L. R. A. CU 
{m) Armugam Cketlg v. JFerngauumi 25 W. B., 8i. 

pi) Srqjumtk Mmidu Qhmdkry v. Lahhi Mumgm Addi, 7 2IL 
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B broiigbi a regular suit against A to recover tlie lancls^ and 
sot aside tlii& order.. Held by tlio Privy Council (reversing tlio 
decisions of the Courts below) that it was necessary for B to 
show a better title to the land than A could produce. It 
was not enough for him to prove mere possession anterior 
to the Magibtrate’s order under Act IV of 1810. The pre- 
sumption was that the land of the him! belonged to A^ who 
had admittedly owned Loth estates before, and had retained tbo 
fisheiies of the hheel after the auction-sale. B ought to have 
shown when and how, if at all, the right to the fisheries and the 
right to the soil were severed, (o) 

The rule of law, that the statute of limitations does not bat 
a trust-estate, applies to express trusts, and holds only as 
between the cestui que trust and the trustee, and not against 
strangers holding adversely to them or either of them, {p) 

^^The words ‘in trust for a specific purposesMn sec, 10, 
Act XV of 1877 are intended,” said Sir Richaid Garth, apply 
to trusts created for some defined or particular purpose or object 
as distinguished from trusts of a general nature such as the law 
imposes upon executors and others who hold recognized fidu- 
ciary positions,” 

When property is placed in the hands of another by way 
of trust, no cause of action arises to the ownei", until there has 
been a demand by the owner for the restoration of the property, 
and a refusal by the trustee to give up the property. The period 
of limitation begins to run from the date of such refusal or dis- 
tinct assertion of adverse right, and not from the date tho trustee 
enters into possession, (q) 

If a Muhammadan widow, without the consent of the heirs, 
tabes possession of her husband's estate in satisfaction of her 
dower, and continues to hold it for forty years, the heirs of the 

(o) Mam A Barodaemf Bopr, Oh under Commr Mop, 12 M. I. A., 145. 

B, a 2 B. L. R,, P. O., I ; RmhWb P. O. p. 402. # 

(p) Act XV of 1877, &.ec. 10 ; Kh&fvde Mfonep Do$me v. Ourga Momp 

I. L. B . 4 455 ; €hohh v, MmMniosh, I. L. B, 4 Oal, 897. 

to) M&kh&ldm Madak v. Modkmudm Madak, 3 B, L. B, A. O.t 409 ; 
S. a is W.Bv, 310, 
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liiisband cannot intervene 5 and their claim niiist bo brought 
iwehe year?, unlefes they prove that the possession of the 
widow as to their shares was permissive or fiduciary possession, (r) 

(e) — Doweb 

Under the English common-law, a woman, on the death of 
her husband, was entitled to claim a ihird part of the lands and 
tenements, of which her husband was seised in fee. Such por- 
tion was assignable to her by the heir or his guardian, to be held 
during the term of her natural life. 

The wddowof an Armenian, married before the Dower Act 
(XXI S of 1839), is entitled to dower out of lands wdiicli her 
husband held during the marriage for an estate of inheritance, 
as against a Hindu purchaser for value from the husband during 
his life, the English law of dower having been introduced and 
recognized in this country amongst Europeans and Armenians 
as a branch of the law of inheritance, {s) 

The only law of dower applicable to British subjects (in the 
Presidency-towms) other than Hindus and Muhammadans is the 
English law. (f) In Calcutta it has always been the practice 
for the wife to join to bar her dowser. Lands in Calcutta are 
usually conveyed with regular investigation of title. They are 
held as freeholds of inheritance ; and dower is assignable out 
of them. Armenians have no law of their owm and were 
before the 1 st of January 1866 governed by the English law* 
The case of Emin v. Emin goes to show that dower would 
attach to lands in the Mofussil. There is no more incon- 
venience and injustice in enforcing that charge than any 
other. A purchaser must look to his title and see what inouni- 
brances there are on the property. If a Hindu governed by 

(r) Ml Ooniyao Bigum v. Bijud Hamid Jan, 4 A^ra Hep , 279. 

(h) Safkies v. Fnmwwmojgee Do^^ee^ I L. B , 0 Ual , 794» Me. JrrSTioR 
PosTimx heldj that ike time consiritotiou of sec. 17 of B1 Gea HI. C. 70 
(hee (mie^ p. 14 note) confine tke words their inheritance and siicces- 
Bicnf* to questions relating to inheritance and suCeCKsion by the defendants. 
The ease tuider couBi delation wa^ a question of the plain tilfs succoBSiou 
and therefore not detemnmble by the laws and imges of the Goiitoos, 

(t) Emin V. Emin, 1 Morley, SCO ; Bt^p^ien v. Wumf, Fulton, 224 t 
Mmieah v* 1 Buiiiois ; In th^ matter of Oachtek I Morley, 37§» 
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tlio Milaksliara low comes to Calcutta and buys land tliorOj and 
a Iliiidii go\ eriied by the D3,yabhdga buys from liim, he would 
biiy subject fco tlio rights of the yendor’s sons^ and could not 
coiileiicl that ho was ignorant of Mit4ksliar4 law/’ (a) 

Act XXIX of lSo9 applies to marriages contracted before 
the of January 1 866. It extends the amendinenis in the 
Eii'disli law of donor contained in the statute 3rd and 4t1i 
Willbin iV, Cliapier 105 to the territories of the East India 
Company in cases whiehj but for the passing of the Act^ would 
be goyerned by the English law of dower as it existed pre- 
viously to the passing of the aforesaid statute. Section 4 of 
tbe Dower Act provides that no widow shall be entitled to 
dower out of any land which shall have been absolutely dispensed 
of by her husband in his lifetime^ or by his Will. 

The widov ’& claim for dower under the Muhammadan law** 
muhaumadaii is only a debt against the husband^s estate. It 
recovered from the heirs to the extent 
cation, of assets come to their hands. It does not give 

the wido'w a lien on any specific property of the deceased hiis- 
bandsj so as to enable her to follow that property, as in the ease 
of a mortgage, into the hands of a bond jide purchaser for value. 
It appears that under the 3Iuhammadau law, there is not hypo- 
thecation without seizure, but a creditor, whether widow or any 
other creditor, if in possession of the husbands property with the 
consent of the debtor or his heirs, might hold over until the 
debt is paid ; and the cases cited to show that the widow had a 
right to hold until her dower was paid off, proceeded on this 
principle, {r) It is very questionable/’ said Mr. Justice Hob- 
house, whether the Court is bound to apply the Muham- 
madan law to this case under the provisions of llegulafion AMI 
of 1832, the case not being one of succession, inheritance, 
marriage, caste, or religious usage ; but simply one of contract/* 

(ii) IV PohtifexM., in BarMes V. Fmomio mo^ee Dobm&» I. L. B. 
6 dab, 704 

(p) WaMd'ti>nnima v, MusBamat Eiiubra0mn^ 6 B. L. 54, 

appro?ed hj the Privy Coaucil in DuM cma,, L. B. 5 I A. p 21 L 
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A lien for<lo«er only arises where the csiale has been 
, -nre -Iv b%'iH)thecatea for the purpose, (jr) 

Tocon.iitnlo a lien on any properly, 
a.n-eeUtlortbo speoiHc appropuarion ^ 

(\u-ther the property nuwt bo in lhepe...m*o» of tlie pa,h nho 

elaiins the llen.hO ^ Po,. lum- 

Thcnulo« of ailuluunmadan, m po^sc^ of hei 

h iinl’' c-tute under a claim of dower, l>a= a hen upon i as 

a-ainst those entitled as heir., and is entitled to possession as 

-o-ainst them, rill her claim of dower is satisfied. (//) _ 

> rweditor of a deceased Mahammadan, whether in respect 
Alauatiuu iw of dowor or otherwise, camiot follow his estate 
bor. to 1.0, of. j,ond/de purchaser for value 

to whom it has been alienated by his heir-at-law, M^ether by 

sale or mortgage. Such alienee, however, is bound by any 
decree charging the estate passed in a suit against the hen- 

pending at the date of alienation, (s) 

A Muhammadan dying, his son N, who was in possession 
MHliammailan of ihe wholo of tho deceased’s property, inort- 
gaged it to seonro repayment of money advanced 
to him by the mortgagee. In the following year the three 
mdows of the deceased brought a suit against M to a.ssert 
their right of dowery and obtained a decree, and in execution 
attached and sold the property, and buying it themselves got 
into possession. Tho mortgagee then brought a suit to obtain 
from the widows the property which he had fmrohased : It was 
lield that until tho widows brought their suit, the property in 
N’s hands was not subject to a lien or charge in favor of them ; 
and that it passed free from encumbrances to the mortgagee as a 
bond fide purchaser for valuable consideration. It was also held that 
plaintiff was entitled to so much of the property as was N’s &hare.lrt) 


iw) Anif^eroofinlssaf Y. Mioradoommsa, B M. L A., 211. 
{x)DehmrmnBo$ev.LUJi,2V[ydet^B7. ^ ^ a s rt ^ 

(?/) Ahmed Wosmin v. Ml Khadijiu 3 B, L. E., A. €., SB ; ^ 

AH % 3lt SuMktw, 3 B. L. B., A 175. IL B.> ^ < a 408. 

(s) MofMe Makom$d WajidY, Tapjuhan^ B. B. 6 BA., p, ; 

(0f) MkssameU Begum v* Okandi 20 W. B., 92—3. 



9 $ 


BAZA¥ET r. DULICHANU 


H U Ilf 


*'^It appears to iis,” said Mr* Justice Phear in iln«? case^ 
that it is now settled by several decisions that the Muham- 
madan widow’s right to dower against the estate of her deceased 
husband is, generally speaking, simply in the situation of a 
debt which she, like any other creditor, can take legal measures 
to enforce against such property of her husband as she can find 
ill the hands of the heirs, or even in the hands of any other 
persons, provided these have taken as volunteers or with notice 
of her making a specific claim against that property* No doubt, 
if she is herself in possession of the property, she is entitled to 
assert a lien upon it in respect of her own debt against the 
other heirs, and to pay herself her own debt before she paj^'s the 
debt of any one else. But if she is not in possession of the 
property, and if she is forced to take proceedings in order to 
liquidate the debt out of her husband’s property, she is, until 
those proceedings have ripened into some act of Court against 
the property, simply in the position of an ordinary creditor. 

Thus it seems to us that, in this case, until the widows 
brought their suit in 1866, the deceased person’s property in 
the hands of Nujimooddeen was not subject to alien or charge 
in favour of the three widows. Therefore, when Nujimooddeen 
pledged the property in June 1866, so far as his own share as 
heir in the property, was concerned, he was able to pass it free 
from all incumbrances to a bond jMe purchaser for valuable 
consideration. It may be the money for which an hoir under 
such circumstances as these aliens Ms share is taken for the 
purpose of discharging his ancestor’s debt, and we do not think 
that the purchaser is bound to see to the application. It is not 
contended hare that the mortgagee, who to ok by the bond of 
June 1866, was not a bo?id fide purchaser, and did not give 
valuable consideration. Ha was therefore entitled, as we think 
without doubt, to the benefit of this mortgage to the full extent 
of Niijimooddeen’s own share, notwithstanding the subsequent 
proceedings which were taken by the widows to assert their 
right for dower, and which culminated in a decree in their favour 
in June 1867*. The mortgagee did take proceedings in 1867 to 
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erforce make good his charge upon the property upon the 

tali .t IM. tail . decree for cl. »» made = ».d under 
ilut deerc. of «le Ih. present pluintie, an enttre stranger to all 

the before-mentioned proceedings, bought in August . 

“The result of this purchase is, we think, that If®®® 
plaintiff became entitled by virtue of the title passe y e 
!,ond of June 1866 to as much of the property as Nujimooddeca 
himself as heir could pass, provided the terms of the bond 

extended to that length." ^ Kmn-rrr I'n 

Where a Muhammadan (Shia), on his marriage, being in 

,, , , , „ poor circumstances, fixed a deferred” dower of 

Law— Bower. 51,000 upon his wife, and died witliout ieav- 

ing sufficient assets to pay such dower, and his wife sued to 
recover the amount of such dower from his estate, it was held 
by Stuart, 0. J., (Pearson, J., dissenting) that, it being nowhere 
lid down absolutely and expressly by any authority on the 

Muhammadan law that, however large the dower fixed may be, 

the wife is entitled to recover the whole of it from her husband s 
estate without reference to Ms circumstances at the^ time ot 
inarriat'e or the value of his estate at his death, the plaintiff was 
only entitled, under the circumstances, to a reasonable amount 
of dower. It was held by the Full Bench, on appeal from the 
decision of Stuart, €. J., that a Muhammadan widow was 
eutitlod to the of the iMe dower which her deceased huebaua 
had on marriage agreed to give her, whatever it might amount 
to and whether or not her husband was comparatively poor 
when he married, or had^not left assets sufficient to pay the 
dower-dcbl.(h) Under the Punjab Code, however, the stipulated 
dower is subject to a modification at the discretion of the Oourt.(c) 
In the absence of any agreement by a Muhammadan hus- 
AMuhammaOau band to pledge his property to his wife to »tisfy 

widow’s lien |jgj. niaim to d ower, she Can not, alter his aeatfl, 

S claim to bold his F^P^^y as hypothecated to 
Cw’BosfcS meet that claim, for such a right does not ans e, 

(V) Sugra Bibi v. Mamma Bibi, I. L. R-, 2 si**- 

0 Mlkah Xajdw B«kQ9, v. Mirm Jahm Aadw, i W. B., 2. U, . 
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hj tlio lliiliamniaihn law as a con-eqii(»oce of the gift of dowen 
But ^\lierG 4io hii'^ obtained actual and lawful possession of Ills 
c slate iiniler a claim to hold it as heir and for her dower^ she 
mifitied to retain po^^rssion as against the other heirs, until her 
do^^cr is satisfied, the liability to account to those entitled 
to the property, L/| 

A Mnhammadaii of tlie Shiah sect executed a deed of 
dorter to Ms in the follo^\ing terms : acknowledge my- 

«:€lf a debtor for the doNver of my wedded wife to the amount 
of Rs, 40,000 and the amount I acknowledge to be justly due, 
and 'when demanded by the said ^redded wife in the payment 
thereof, I will raise no objection nor make any excuse, but will 
deliTcr the same to my said wedded wifed^ No particular pro- 
perty of tlio husband tyas impignorated to secure the dower 
and no demand was made by the wife during her husband’s life- 
time, though more than twelve years elapsed from the date of 
the deed of clo\Yer but on his death she took possession of his 
property in satisfaction of her claim for dowser and in a suit 
brought by her husband's brother to recover the whole of the 
estate of her husband as his heir-at4a%Y, she insisted that she 
had a lieu on the estate for her dower.— The Siidder Court held 
and on appeal the decision was affirmed by tbo Judicial Com- 
mittee, that the widow had a lieu upon her deceased husband’s 
estate for the amount of her dower and was competent to retain 
property to the amount of her dowmr or to alienate part of ihe 
estate in satisfaction of her claim, (e) 

The plaintiff, a Muhammadan wido'w, sued to recover pos- 
session of eerlain property from which she had been ousted by a 
purchaser from the Government at a sale of the properly os being 
the property of her son confitecated for rebelliom The plamtitf 
alleged that as io a two-annas share of the property in question 
she leul been in }3ossession as widow and heiress of her husband, 
that on licr husband’s death in 1844, her dower of 1,00,000 
rupees and me gold mohur not having been paid, her son had 

Ml MlU Smlm v. Shetkfi Hamid IloMein, 14 M. L A., 377 i 
m B L. Sn m a\ l \) , 17 W. B., lia 

I#) Anuil v, Moorad-eou^nmaf 6 I* A , 21L 
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n.linnnl.Lo,l hi. light a. heir of hi. father to such foniteea- 
i, mills .hiu-o in satisfaction or part satisfacLon of her dmiei u 
1814 shortly after the death of the plaintiffs husband, the 
phiiiititr iriJput into possession of the property hi fficshoii mi 
the recouled consent of her son, who admitted her light to 
amier and his innhility to pay it. The Privy Council, ni com.- 
iiio to the conclusion that the rolhiqnishmeiit hy tlie son va. 

, absolute, and that the widow took tlio whole pro- 

pel h subject to the claim, of the other creditors, ohsenal . ^ 

“ There appears to have been no hijt-nuiUtsah ivheieij , m u 
lifetime of her Imshand, her dower was hypothecated so as o 

become a Hr,t charge upon his estate ; eonsoquently her claim 
in respect of dower would not have priority over the chums o 
other creditors. The position of the mother and son on the 
death of Mahomed Ali was this The former as ' sharer, was 
entitled to two annas ; the latter as residuary was entitled to 
the remaining fourteen annas of the estate, both lights being 
subject to the debts of the deceased including deferred or un- 
paid dower (if any). If the rvidow had a claim for unpaid 
dower, and that claim had not, by virtue of a hyi-mitkcmih exc- 
cnlcd by her husband, become a preferential charge on the 
estate, such claim would constitute a debt payable pari passu 
uith the demands of other creditors. In these circumstances, it 
was competent to the son, either to assign his share of his 
father's residuary estate to his mother by way of security for 
her dower (in which ease she would take only a redeemable 
interest), or to relinquish it to her absolutely in satisfaction of 
lier claim. In neither case would it have been essential in such 
a suit as this, which is for the recovery of the possession to 
which she was entitled and from which she has been ousted, lo 
prove the amount of her dower ; although the omission to do so, 
may he urged as an argument to show that the transaction 

pleaded was not real but hotltious. (y) 

By Hindu common law, widows are entitled to maintenance, 
and right of resid enoe in the ancestra l family d^ingjio^o^ 
"””(/) llumceda v. m. Builm, 17 W. E., 523. Sea ante p. 83. 
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Bj coiiiinon law the right to maintenance h one accruing 
from £ime to time according to the wants and exigencies of the 
person ontiileiL A suit for maintenance and arrears under a 
\ull is not harred after the expiration of twelve years from the 
te^ators death under Act XIV of 185 9^, sec. subsection 1% 
Hiili the V ill which confers the right thereto also creates in 
lav our of the plaintiff a chmje on the inheritance of the testa* 
ior% e^tate. Separation from the ancestral house of her hus- 
band would not disentitle a Hindu ’v^idow to maintenance suit- 
able to her rank and condition, (g) 

The right of a Hindu widow to her maintenance arises bj 
marriage, and that of a daughter by birth ; it exists during the 
life of the father^ and continues after his death. It is a legal 
obligation attaching upon him personally, and upon his pro- 
perty. He can not free himself from it during his life time, 
and it attaches upon the inheritance immediately after his death. 
It seems, therefore, contrary to principle to hold that by de- 
vising the property to another, he could authorize that other to 
hold it free from claims which neither he himself nor his heir 
could have resisted. {]i) In Bhoobim Mogee v. Ramkishore (S. D. 
of 1860, 1, p. 489) the Court said: Bengal, a widow has 

no indefeasible vested right in the property left by her husband, 
though she has by virtue of her marriage a right, if all the 
property be willed away, to maintenance.^’ 

Maintenance is not a charge upon property in the hands of a 
bond Juie alienee for value. Where a person purchases property 
without notice of the existence of the widow’s right of mainte- 
nance as a charge upon such property, it has been held that the 
property in his hands will not be liable for such maintenance. 
The amount of maintenance must be ascertained beforehand 
either by contract or by a decree of a Court of Justice and de- 
clared a specific charge upon the property sold, before the pur- 
chaser can bo mode liable for it. (%) In Bombay it has been held, 

{g) Mumym Bm Mam Ohundra PantY. Ramahai^ L. li 6 1 . A., 114 — 19 
(h) Mayue on Hindu Law and Usage, 2 nd Bd. p. 400 ; Earn Ohimdm* 
Mh$Ml V. mmifibaU 4 Bom. H. C, A. <J. 7 S. 

(4) Fm* SlE B. CJoocH in Jvtgmrmik Bummt v* MakmrMm Adk^rmm 
iVarala 20 W. 120 ; Gohh KmMuFi case, 4 M. I. A., 246. 
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thai the mc^re circumstance of a pnrelinsor having notice of u 
■widow’s claim for maintoBancej is not concliisivo ot the widow .s 
rights against the property in his hands, (j) 

Where the widow obtained a decree fixing a certain sum 
her iimintoiiaiicG to be obtained out of certain property^ it waus 
held that she lias a right to have this amount declared as a 
charge upon the property into whatsoever hands it may come, (/r) 
Where a purchaser purchases property from the heir widli 
notice that a Hindu widow is entitled to be maintained out of 
it, the property in the hands of the purchaser con tiniies to ho 
charged with that maintenance. Before following properties 
from wdiich she is entitled to obtain her maintenance in the 
hands of the purchaser^ a Hindu widow’’ is not bound in all cases 
to attempt recovering her maintenance from the heir-at-Iaw’’. (1) 
As against one who takes as heir, a Hindu widow has a 
Hindixwi- Hght to maintenance out of the property in 
dows maint- She also has a right to maintenance 

chargy on hus- out of suoh property in the hands of any one 
Law of Bengal, who takes it with notice of her having set up a 
claim for maintenance agaiiibt the heir. By the linv of Bengal 
she has no lien on the property for her maintenance against 
all the wmrld irrespective of such notice. ^^It %Toii]d be 
most unreasonable/’ said Mr. Justice Plxear, ^Hhat a bond Jide 
purchaser for valuable consideration should be subjected to 
the possibility of a charge springing up at any time, though it 
had no definite existence when he purchased. Lien for main- 
tenance is a somewhat vague expression as long as the 
amount of maintenance is undetermined. It does not in my 
mind attain the character of a proprietary right, until the 
proper amount of maintenance is either ascertained, or is in the 
course of being ascertained* When property passes into the 
hands of a Jide purchaser without notice, it can not be 

(J\ Lakgman Mdm Ohnndra Jo&hi v, BaiyahMmd L L, B| 
S Bom. 494. 

(h Mumuri w ifoy Sniffs 23 W. R., 33. 

(i) O^inek OMMer Bme w Manm QMllu bityefi 25 W. K., lOO* 
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affi^ctod l)y anyfliing ftliort of an almidj propriefarj 

; it caii nut be subject to that wliieli is not uln^acly u 
6/3fy//7r’ <_liarge or uliicli Joe& not contain all the elemonts neces** 
Wiry to it's into a Following this, 

dec'ibioin iln Ju-tice L. Jackson held that the lien of a Hindu 
viJo\\ for inaiiitenunce out of the estate of her deceased luis- 
bant! i- nut ri charge on that e^^tatc in rlio hands of a buna fiJe 
pin chaser irrespecih c of notice of siieh lien^ and that she may, 
by obtaining a mere personal deoroe against her husband’s heir, 
lose her charge upon the estate. (?t) 

Grants of property made for the maintenance of the widow* 
or any other perfijoii, determines on the death of the grantee, 
and is resiiniable by the grantor or his heirs, unless there is 
an \ thing to the contrary in the express terms of the giant 
where there is a written instrument in evidence of it. The pre- 
feiuiiption always is that the income only was granted, and not the 
eorjniK (o) Bat of course there is nothing to prerent an owner 
making over landed property absolutely in full discharge of all 
claims for maintenance, A grant so made would pass ihefee and be 
absolutely at the disposal of the person to whom it was given. (|>) 
Though the maintenance of a wife and children may in 
certain circumstances be a charge on the hiibband’s 
aaatanilij-iUbt property as against a purchaser, it is not so in a 
ease in which the sale took place in payment of a family debt, 
which it was the primary duty of the head of the family to pay.(g) 
Debts contracted by a Hindu take precedence of his 
widow’s claim for maintenance, and it seems, that if a portion of 
his property is sold after liis death to pay such debts, the widow 
€i nuot enforce her charge for maintenance agaiii.'^t such pirn- 
perty in the baiuK of the purchaser, (r) 

im) Suaiatl BifU/fubaii Ih^iheej v. KamiUalf Mttfer^ 8 £1 L. Ji , 3^5. 

{ii) AnhuiUiH Aiualn Vimmifj ?. Shoua Make tnl SlahmiaL 1 U Ji, 

(tf) Ikiftih Adtito Deb v. Muk<tonff AFaridfi Deb^ 22 W. B., 225. 

(p) Kmmng IM \. Mog Koglash Xatfi, i) M L 4., 55. 

iqi NairkiammJmi, r. I. L ii , 2 Mad. 126, 

{r) JmM Vi M^'fihkumahmy h L. Ji, 2 Bum. 404 : Caomarg ?. Maln^iaL 
LLIi, ieaf,». 
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The Hindu %vi- The Hindu widow is further entitled to reside 
don’s light of I family dwelling-house of her husband. 

Family I). House I'll© feoii or other heir cannot turn her oat^ 
much less a purchaser from such heir ; (s) for it is in the family 
that, in the strict contemplation of law, she ought to reside, (t) 
“ It seems to me,” said Sir Barnes Peacock, “ that the passage 
in Katyayana,* 2 Oolebrook’s Digest, p. 133 is a restriction 
iind not a mere moral precept, and that the heir of a deceased 
ancestor has not such a right in the dwelling of the family that 
he can at once, of his own pleasure, turn out all the females of 
the family, or sell it and give the purchaser a right to turn 
tliom out/’ (?^) 

In a suit for maintenance brought by a Hindu widow 
Widow's maiiite- against her husband^s brother, who was the sole 

nance itiider the . . , « » i i 

Mit^kshara law. surviving member of that husband s lamiiy^ and 

against bond fide purchasers for value from him of certain an- 
cestral immovable property of the family, it was held that if the 
property were sold in order to pay debts {^lot incurred for im- 
moral purposes) of her husband, or Lis father, or grandfather^ 
or for the benefit of the undivided family, or to satisfy a former 
decree obtained by the plaintiff herself against her husband’s 
brother for maintenance, such sale would be valid against her^ 
whether or not the purchasers had notice of her claim. (??) In 
this case most of the authorities on the subject of Hindu 
widow’s maintenance were reviewed by Mr* Justice West in 
his very learned and lucid judgment. According to the 
Mitlksharl/^ said Mr. Justice West, ®^sons must, from the 
moment of their father’s death, be regarded as solo owners of 
the estate, yet with a liability to provide for the maintenance of 

(®) Mun^ahL DSeey. DinonaihBo^ej 12 W, R., 35 A. 0. X, 4 B. h. R., 
0. C, 72 ; See also Govri v. Ohundmman% I. X. B., 1 Ail, 262. 

(if) Bm v. Deo, I. L. E., 1 Mad., 81. {%) 4 B. X. R., O. C., 70. 

(v) Sib M, R. WEsruor, 0. X, and Wbst, J., in JoeM v. Batya- 
bliamabm, I. L. R., 2 Bom., 494. 

* to Whole estate and Ms dwelling-honse, wbat reEiaims after 

food and eiothing of bis family, a man may give away, wimtever it foe, 
ifmetber fixed or movable ; otherwise it may not be givea^l 2 Golebrook’s 
t>igest, p. 1S3. 
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their father s wido% and with a competence on the widow^s 
pari to have the estate made answerable. In the case of a widow 
of an Oldinary co-parcener as against the surviving members of 
the joint family; her claim being strictly to maintenance onlj; 
regulated by the circumstances of the joint familj^; it appears 
iliat; although she may have her maintenance made a charge on 
the property; yet if she should refrain from that course; she 
leaves to the co-parceners an nnlimited estate to deal with at 
iheir discretion and in good faith. The widow^s claim for maiii- 
tenaneOj although it is not ^ an already existing proprietary 
right/ r^oes contain all the elements necessary for its ripening 
into a specific charge it only needs formal assertion to obtain 
recognition. The charge must; I think; be regarded as an 
eqv! table one of a special kind; capable of conversion into a 
perfect right in re^ and enforceable in all cases in wMch the 
mother or step-mother living apart is not maintained by the 
SOUS; but not in other cases, except under circumstances which 
affect the good faith of a transaction whereby it is sought to 
get rid of the burden, It cannot be said that; under the Hindu 
laW; the heir's or surviving co-parcener’s conscience is not affected 
by the widow’s claim to maintenance out of the estate he has 
taken. It is the object of a direct injunctiois ; and the pur- 
chaser, who joins him in defeating that provision, may properly 
be himself made subject to the charge. If there is an ample 
estate out of which to provide for the widow, so that she may 
still get her claim fixed and secured, or, if knowing of the pro- 
posed sale, she does not take any step to seciire her own interest, 
no imputation of bad faith, or of abetting it, can be made 
against the purchaser of a portion of the joint property. If 
the widow, on the other hand, is not accepting support from the 
Oo-parcenar in satisfaction of her claim ; if she lives apart, and 
the estate is small and insufficient, ii is ike vendeis duty before 
purchmmg to inquire into the reason for the sale^ and not by a 
clandestine transaction to prevent the widow from asserting her 
right against the intending vendor^ It is in this connexion 
that the docixine of notice becomes of importance, and thus in 



Slc. 1 ] 


PURCHASER WITH NOTICE BOUND, 


10 ? 


Syimati Bhagabati T)usi v. M^anailal l^itteT, (w) Pliear, J,, saj &, 
ihe 'iTidow ‘ may also, doubtless, follow tbe propeity (for ber 
maiiitenaiice) into the hands of any one who takes it as volun- 
teer or with notice of her having set up a claim for maintananco 
arrainst the heir.’ The distinction taken between the volunteer 
and tlio alienee for value, rests rather on English than on Hindu 
Boiions ; and for notice cf her having set up a claim’ w© 
should rather suhstiiuLe notice of the existence of a claim 
likely to be unjustly impaired by ihe proposed transaction but 
in so far as notice is recognized as making an important diffei“ 
cnce, the piinciple is correct and im2:)ortant. 

Under the English law the knowledge of collateral rights 
frequently qualifies those acquired by a purchaser ; there is a 
class of cases for instance, of which it is said that ^ where the 
right comes into existence by coenant, the burden does ziot, at 
law run with the servient tenement ; but equity says that a 
person who takes it with notice that a covenant has been made, 
shall be compelled to observe it.’ The widow’s right to 
maintenance does not come into existence by covenant, but it is 
a right maintainable against the holders of the ancestral estate 
in virtue of their holding, no less through the operation of the 
law than if it had been created by agreement ; and so, when the 
sale prevents its being otherwise satisfied, it acoompanie*s the 
property, as a burden annexed to it, into the hands of a vondeo 
with notice that it subsists. The law steps in only to counteract 
what it regards as a furtherance of an unconseiontious aftempt 
to evade a sacred duty. Equity, as between the vendee and 
vendor, will make the property retained by the latter primarily 
answerable ; but such property there must be to make the sale 
and purchase free from haxiard where the vendee has knowledge 
or the means of knowledge of a widow’s claim which cannot be 
satisfied without recourse to what he proposes to buy. 

As the Hindu wife, upon her marriage passes into and 
becomes a member of her husband’s family, it is upon that 

(w) 8 B. L. B. at p» 238. 

|«) ^&r Mblwsh, J., in It^€ch v. Schw^der^ U B. % Gh Ap., 
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faiuily us a Avidow^ she hasher claim for maiiiteiiaoce^ (yj 
and her right is not extinguished bj aoj wilfal or negligent 
dimiiiiition of the means of satisfying it. That suniving co* 
parceneiSj by merely selling the estate or changing its form^ 
shonld be able to get rid of the obligations properly atiaclied to 
itf (c) would be a premium on trickery opposed ecjUcdly to the 
spiiit of the Hindu as of the English law. Whether such a 
claim hj a widow against the estate of her deceased husband 
ill the hands of a purchaser, is enforceable or not, does not 
depend upon whether the remainder of the estate in the hands 
of the heir has been exhausted, for exhaustion would not create 
for her a new right. WJmt teas honestly pittxlmsed^ is free from 
her elahnfor ever : what was purchased in fuitherance of a fiaud 
upon her, or with knowdedge of a right which ivould thus be 
prejudiced, is liable to her claim from the first. The relations of 
the parties are determinod once for ail at the moment of the sale. 

In the case even of co-paiceners not having a mother or 
sister to provide for, it has been definitely ruled that the Oouit in 
decreeing a partition may properly assign an adequate portion 
to the widow of a deceased co-parcener as a source of subsistence 
during her life, {a) Upon a voluntary partition, her right re- 
mains after the dhision what it was before, a light to mainte- 
nance and nothing more, or, at most, should she advance a defi- 
nite claim, to a provision, determined according to oircum- 
stances, out of the property. The reduction of the number of 
surviving co-parceners to a single person makes no difference in 
the widow’s legal position. The rights and obligations of the 
original co-parceners fall at last to the sole survivor. The 
widows must be maintained by him out of the property that 
has become burdened with that incumbrance ; but he is not, 
therefore, fettered in dealing with the estate at his discretion, 
in the absence of actual fraud or of a decree which has oon- 
forted some wMow’s claim into an actual riglit in re. The 

^ Mffr JumciAii OoMMlTfiB m Bti Vn^ada Fmtapm Muyhumitm 
t. Bn Mnm FuU Dm. I, L, B,, 1 Mad., SI. 

(4 W*E H. a Bef., (F. B.) 

(«) w Mhm (Mum Dm» 10 M* L A#., W. 
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purchaser from him, as in the familiar case of a ale by a fathei 
Llaw, takes a peifecfcly good title, and one which, if good at 

the time, cannot be impaired by subsequent changes in the cir- 
cumstances of the vendor’s family. 

In the present case, we have it found as a fact that the pui- 
chascr Lakshmaii (defendant No. 2) was aware of the existence 
and of the claim to maintenance set up by the plaintiff batya- 
bhirndbii, widow of the brother of the vendor Mahadey. For 
proper reasons, as for the discharge of a debt incumbent on 
the family and on him as its sole surviving propiietary member 

Mahadev might sell the estate whieh had thus vested m 
him. He could not thus affect the right of another co-parcener s 
widow Sarasvatihai, vhose claim had hy means of a decree become 
a right m re adhering to the estate ; hut the right of Satya- 
bhamabai, not yet reduced to definiteness and made a precise 
and actual charge ou the property, could not prevent his deal- 
ing with it at his discretion. If he sought to defraud her, he 
could not, indeed by any device in the way of ^ parkng with the 
e.state, or changing its form, get rid of the liability which had 
come to him along with the advantage derived from his survivor- 


ship ; and Lakshman — taking from him with reason to suppose 
that the transaction was one oiiginating not in an honest desire 
to pay off debts, or to satisfy claims for which the estate was 
justly liable, and which it could not otherwise well meet, hut in 
a design to shuffle off a moral and legal liahiliiy—would, as 
sharing in the proposed fraud, bo prevented from gaining by it ; 
but if, though he knew of the widow’s existence and her claim, 
he bought upon a rational and honest opinion that the sale was 
one that could be effected without any furtherance of wrong, he 
has, as against the plaintiff, acquired a title free from the claim 
which still subsists in full force as against the recipient of the 
purohase-money, Mahadev. As to Vishnu (Srd defendant), 
the sub-purchaser of part of the property, the same consider- 
ations apply. He knew of Satyabham&ai’s position and her 
claims. If, with this knowledge, he chose to purchase from 
lakshman, himself but recently become vendee, he took the 
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property .>ith the same risks as Lakshman. If he acted ia 

good faith and with due care, he is entitled to protection for 

Ms purclia&e,” {&) 

It IS a rule of law that the crown, on taking lands by escheat 

sSf tlie title which the last 

tiire or confi&ca- owner had^ and none other. If snch title is a 

lifQ.estate or a term for years, the estate of 
the rererrioner or remainder-man is not destroyed or divested 
by confiscation or forfeiture of the particular estaie. (o) If such 
title is a mere legal or apparent one as that of a benamid^r, the 
forfeiture or confiscation passes nothing to the Grown. Where 
therefore, at the time of annexation of Oudh by the British 
powers, a Bfijah, incurred the grave displeasure of the authori- 
ties and an order went forth confiscating half his estate and the 
Edjah thereupon concealed from the Government officials the 
real ownership of certain viUages of which he was the nominal 
or registered taluqdar in trust for his brother’s widow and con- 
trived to have them confiscated in pait-satisfaetion of such 
order, it was held that the widow was the acknowledged cesfui 
que trust of the registered taluqdar, who had bound himself ex- 
pressly in writing that he would respect her rights if she per- 
mitted him to be alone so registered ; that it would be a scandal 
to any legislation if it arbitrarily and without any assignable 
reason swept away any such rights ; and that the lady being 
clearly , as she was the equitable owner, the decree of confisca- 
tion against her trustee could on no principle of law, equity or 
good consdeuce, be made to affect her, and certainly not to 
justify a sentence which in effect, made her the sufferer for his 
offence, (d) In a ^e of confiscated property, the Government 
stands in the position of a private vendor selling by auction, (e) 
and the v endee acquires no better title than the Government has. 

*4 "* of I860, see. 61 aij6 62. Under the Indian Penal Cnda 

i| m owy the personal of the conviet wbicii ai'e transmitted to 

of sUtutoiy ^nveyanoe. Mayne’s Penal Cod®, p. 33^* 

{0) ,MmU M^hm v» Sheikh Mahomed, 13 W, B,, (p, 0,) 4 
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Section 2.— Evidence of Title* 

Triieii a title depends on inheritance^ the pedigree must 
be proved by certificates of birih^ death and marriage in the 
case of liiropean&j by horoscopes and entries in family almanacks 
of such events in the case of Hindns and Muhammadans^ by 
letters of administration or warasatiiS^inS^s^ in case of intestacies, 
and by affidavits or declarations of neighbours and relatives 
where no other evidence is available. 

In proving a native pedigree, the oral statements of deceased 
relatives has been admitted in the absence of any registers of 
births or deaths. (/) Birth during marriage is conclusive proof 
of legitimacy, (g) 

Reputed ownership is made up of the opinions of a man’s 
neighbours : it is a number of voices concurring, upon one or 
other of two facts, {h) 

The genuineness of a will may be evidenced by produc- 
tion of the probate thereof. 

Discharges for legacies or other sums charged upon immov- 
able property must be produced, notwithstanding twelve years 
may have elapsed since they became payable, as the claims may 
still subsist in consequence of the minority or other disability 
of the person entitled, or an intermediate acknowledgment may 
have been given by the devisee, heir, executor or other trustee. 

Abstracted deeds are usually proved by production of the 
originals. Documents thirty years old, and coming from proper 
custody are assumed to be genuine without farther proof. In case 
of loss or destruction of the original being proved, secondary 
evidence may be given of its contents and due execution. 

When the vendor claims by descent, he must show that 
the ancestor, from whom he derives his title, was the last absolute 
owner of the land agreed to be sold, and that he is such anoestoris 
heir-at-law* 

(/) Mokedmn, Ahmed Ekan v. Bgvd I Ind. Jun, 0. S., 132. 

Ig) Act I of 1872, sec 112, 

(A) MaciiaughteAs R -Oh^p. T. * Certificate of kelr^hip. 
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The seisin of the ancestor may be preyed by showing that 
he was either in the actual possession of the premises at the 
time of his death or in the receipt of rent from the tenants 
thereof ; in as much as possession is presumptive evidence of a 
seisiii«in4ee until the contrary he shown* (i) 

Seisin may be presumed from facts tending to show that the 
ancestor or testator appeared to be the owner ; e. g. by the pro- 
duction of leases or their counterparts (kabuliats) by rent receipts 
given to persons in“possession of the land or premises^ and by tlio 
declarations of the tenants and occupants thereof. 

A deed duly executed is ^^rimd facie evidence that it is 
genuine and that the consideration has been paid and received 
as stated, but it is not conclusive ; and the purchaser must in- 
variably see that his vendor has been in possession of the pro- 
perty intended to be sold, under and consistently with the deed. 

In the absence of or deficiency in proof of the existence or 
clue execution of material documents, presumption that such 
documents did exist and were duly executed is admissible as 
between vendor and purchaser, if possession lias been consistent 
with the prinm facie title. As a general rule, a purchaser would 
be bound to admit such presumptions* 

Eegistered deeds may be proved by production of certified 
copies (of the originals) under the seal and signature of the 
local Begistrar, if such originals have been lost or destroyed or 
are not in the possession of the vendor* 

A document thirty-years old does not prove itself, in the 
absence of evidence, that it has come from the proper custody. (J) 
With regard to the proof of ancient documents the proper 
Proof of rule is, that if they are more than thirty years 

proved, provided they have 
been so acted upon or brought from such a place 
as to offer a reasonable presumption that they were honestly and 
fairly obtained and preserved for use and are free from suspicion 


fi) Premr^ Bkavinimm v. Mdrdyma I. Ii. B*, 6 Bcto. 

(/) w Bamhhn B., A. 0., giS. 
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of difolionesiy. (k) A Courts however, is not bomitl to accepts as 
geiuiiae the signature ou a document upwards of thirty year^i 
old, even though it be produced fiom proper custody. Before 
occeptlng siioh document as proof of title, the Court must 
Fatisfy itbclf iliafc the person who purports to have affixed hi^ 
signature to the document wab a person who at the time was en- 
titled to grant such a dociimont. The Court m«y presume but 
it is not bound to presume. A purchaser of a zamiiidari at 
ihe Priiyy ail cxocutloD-sale, v/heii attempting to tako 
jguvs'\uiT ' possession, was met by the defeiulants^ who set up 
a ?uirdsi lease alleged to have been granted to them 47 - years 
before. Their Lordships of the Judicial CommiiLco said : In 
order to satisfy the Court that such a document was a valid 
document, intended to operate as a mirdsi tenure, it would be 
important to prove that possession had accompanied it. The 
document itself was not proved, because it was more than 
iiO years old, and there were no witnesses to prove it. It was 
necessary therefore, in order to establish its authenticity, io 
show that possession had accompanied itd^ { 1 } Even where a 
deed or other documont is so old that it is not reasonable to 
expect proof of the factum of its execution, its auihenticity 
most be made out in some reasonable way 5 the usual method 
being parol testimony as to the facts of its custody, (m) 

Tiio mere production of a prior conveyance is no evidence 
that the person producing the same has obtained a canvoyanco 
fiom the person to 'whom the property was thereby conveyed ; 
more espetaaily when the person who produces the doraunent is 
not, and never has been, in possession of the property. (??.) 

If a party put in evidence in support of his title, docu* 
monts proved to be forged, but the other evidence adduced by 
him is not impeached,, the Court, in rejecting ilia forged 
documents, will hike the unimpeached evidence into consideration, 

(k) Vdhal MuFmkn v. Dmd Vahtd Muhammad liumni 6 Bom 11* C. 
Eor, A. C.L,90. 

{ 1 } Mishe^Imr Bhuitmharjee v. Zamh^ 21 W. E., (F* C*), 

v, Bam Otmgm Shigh^ 21 W. B., 19 . 

0^) Sib B. Babxes Fbaoook:, C. J., in Ckifke v. JBimdabmi C 
MMnlh, "^7, S. a W. B. F. B..20 ; In<l* Jmt\, a S., 97. 
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and if saii^ScLl, adjadicaf-e thereon, (o) Although in Iiulia the 
presumption in favour of the genuineness of dooumentarj evi- 
dence is very weak, yet there is no presumption in favour of 
forgery. Thus, when a long series of documents are produced, 
showing a reasonable origin of title nearly a century ago, a 
regular deduction of that title, and a possession consistent with 
it, the evidence of intrinsic improbability must be very strong 
i 0 counterbalance the weight of such evidence, (j/) 

Vi hon the ownership of leasehold property becomes vested 
in the owner of the revoi'sion, or the lessee acquires the rever- 
sion, the leasehold estate would ordinarily merge, and the owner 
Would not hold as a lessee but in full proprietary right. 

In establishing a title to land in a Court of Justice, iho 

Potiah as an is not necessary j it frequently happens 

evideuce oi title, that after the title-deeds are produced and proved, 
the pottah also is produced ; but there are instances in which 
parties have recovered without the pottah. The pottah there- 
fore, forms no part of the title. It is the conveyance that gives 
Iiarties a right to claim the pottah ; and by having the latter, 
the amount of the sum payable to the Government is ascertained 
and future doubt prevented, (q) The purchaser, however, must 
always enquire after and inspect the potiah, for it is not seldom 
that the potiah is pledged as security for an advance. 


The antiquity of a pottah is no presumption of its genuine- 
ness. (r) The fact of a pottah being more than 30 years old has 
been held not to do away with the necessity of proof, before it 
could be used as evidence in a Court of Justice, (s) 


Proof of nnintorrnpted user for 12 years and upwards 
issutScionfc to establish a prescriptive right to 
lights, water. The term burrahur”, in respect to user 


was construed to mean alony” or " altea^s,'’ certainly for 

(o) Stwp rijaya Baghumdha Valoji Kmfnm Gopalar .y. Chinm 

Sm also jRfm' SKTOowioyw v. Maharaja 
Mtnh CMfder Boy, 10 M. I. A., 124. Pandit’s P, C. J. Vol. IL, 6l, 8a 
ip) Wm V. Bko^n Moyee Delia Chowdraiwe, 10 M. I. A., 165. 

(g) Fre&mn Y.Faifi^ X M. I. A„ 305. Panjit’s P. Q. J. Yol, I., 126, 
(r) Mlmkm v, MkmM Ohwui&r hutt^ 1 W. E. 131. ’ 

(«) Mdl Qlmum JBkwm;, 10 W, 837 , 
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0101 e than 12 years, (f) In this country while the law re- 
odonizos that rights may be gained by long and continuous 
eojojiiieiit, h by prescription, no particular period is necessary 
ior the establishmeni., gcncralljj^, of a prescriptive right, (m) 

In a suit to enforce a right of easement on the ground of 
, . user, the Lower Appellate Court was held to 

have done wrong in refusing to go into en^^uiry 
as to the length of time plaintiff had enjoyed the user, because 
the right of the defendant aLo was of very short standing. A 
party cannot be allowed in eq^uity to stand by and see his own 
rights infringed without complaining in any wniy of such in- 
fringement, but is bound at once to do his best to prevent a 
permanent obstacle being put in the w\ay of his enjoyment of 
these rights, (v) 

A plaintiff^s right of user of a pathway to certain premises 
riia:ht3 of User, caniiot bo affected by the existence of another 
path, by which he may obtain access to the same premises, (w) 

A right of user over a path'way may be established notwith- 
standing that the path passes over 'waste land. 

A temporary interruption, such as during the rainy season^ 
cannot affect a right of user, (a?) 

An exclusive right of fishery (jalkar) in a navigable river, 
set up against the ordinary rights of the State and the com- 
ma uity, must be established by clear and strong evidence. 
Possession and enjoyment for a series of years are cogent evi- 
dence of title, (y) A private right of fishery in a tidal navigable 
EM Is river must, if it exists at all, be derived from the 
iiXi river/ ^ OrowB, and established by very clear evidence, 
as tlie presumption is against any such private right. 

A mere recital in quinquennial papers that a person is the 
owner of Jalkar rights in a zamindari permanently settled with 
him by Government is not sufficient to give to such person a* 

(ij KarUek Gkmder Birkar v, KarUch Qkmder Dey, ll W. B., 522. 

(tt) Kisio Mokm Mukenea v. Jngge^*naik Mm Jocffm. 11 W, R*. 236, 
(?j) MU Kant B&kb^ v. Jt^oo Bahoo^ 20 R W. 

{w) Mmhondonaih Mhudm-y r, Bhib (Jimdsr 22 S, W., 302, 

(jj) ShmMi Amur v. Bkaikb Bef&mliaks 22 R W. li,, $40, 

(y) Bagmm, % (hlUbtor af Bknlhm^ W, B., 1801, 243. 
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ligliiof fislieiy in a imblic navigable river; any riglit granted 
under .siieli word would be perfectly satisfied, if construed 

to apply exdu.,ively to a right to fisli within enclosed water such 
:i‘3 a jhil in a zamindari • {sf for ovdintuily and prcsuinptively 
no man can ba\e an esclnsivo right to fish in tuld navigable 
livers, and uecording to Ouvech IIo&$em Chotedheree v. Lamh 
(«) It was necessary for persons claiming lights in navigable 
nveis to show that sncli rigid, had been acquired by grant or 
prescription, vshioh is evidence of a grant. 

It has been hold by the Piivy Council that ja!/car, or light 
of fishery, may exist in India as an ineoiporeal hereditament, 
and as a right to bo exercised upon the land of another, (d) 
Sir J. Oohile cited with approval the case of Zuclw Do.eeev 
Khatima Be, bee (c) decided by the late Sudder Court with the 
concuirenco of Mr. Colchrook. In this ease A hud purchased 
at a public sale by the Collector, the jalkar of certain Jhih. 
One of them became dry, and it was determined that A’s pur- 
chase of the only did not convey any property in the 
lands which belonged to the proprietor of the j?iU, hut the Jalkat- 
was held, so long as the land was covered with water, to exist 
as a separate right, and a right belonging to tho purchaser. 

in a dispute about yaflw between the proprietors of neigh- 
bouring estaies, nhere the title-deeds do not .siiecify the pieces of 
land or water in contest, llie title must depend on po.ssession. {d) 
A mere act ot fi.shingin a tank is no proof of ownership, (e) 
Jama-wasil-biki papers, kept in the regulai course of busi- 
ness, are at the best corrohoraUve evidence, not independent 
testimony. (/) ‘■ 

^ Thakbusl paper.s are^rmd facie evidence against the pro- 
prietors of estates comprehended in them, (g) 


(S') Frosomio 
(a) - • 


Coomar Bircatr t. Mam 


/A HoBsein, 12 B. L. b (PC) 210 ^ 

Bal Bass v. Ran, Kh^nnina 

/ef OMmm- of MMa, 12 W, E , 164 

({) Bh<!ehoo , 10 W. k, 201 

W mirn Mm rnttmund SMka, 1% W, B*, 90. 
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Uniitiosted Jfjkhilas^ ^^iihollt coiro1iornii\o evidence^ are nol 
ill hw suilidont evidence of payment oi rent. (It) 

Eeceipts of pajmeiit of Government revenue aic nor 
cnfficienfc evidence of title or po'^se'^sioii. (?) Eeceipts of rent 
purporting to have been given hy the former owners of a 
are not admissible in evidence without proof as to the liaiul 
vviiihig of the parties who gave them^ or some saihjaetcuy 
account of tlie eiistoilv^ from vvdiicli they came, (j) The receipt 
of rent by a landlord it> no confirmation by him of an alleged 
lease in perpetuity. (L) Meie proof of possession for more ihaa 
twelve years does not amount to proof of a inokunaii title. (I) 

A recital in a deed of mortgage granted by one of two 
nndivided brothers to a third party, that a division had taken 
place between the mortgagor and his brother, is no evidence of 
soparationas against the latter orhis ropresentath^es. (m) SiniI!ar!T 
a recital in a lease granted by the husband of his vvife*s pro- 
perty that lie was empowered by muktiarn^ma to manage her 
business generally, is> not evidence against the wife that such a 
muktiarnamd existed, {n} The recital of necessity in a lease 
or bill of sale is not per se legal evidence of the existence of 
the necessity, vv^hich under the Hindu law may justify an ulieiu- 
tion hy a mother or grandmother, (o) 

Eeciiuls as to matters of pedigree or relationship by blood, 
marriage or adoption coutamed in any deed^ will or other docu- 
ment are admissible as primd facie evddonce of the trulh of 
such pedigree or relationship, (p) Wheie a staiement in any 
ancient deed, will or other instrument relates to any transaction 
whereby any right was created, modified or extinguished such 

(II) Kmzm Odiut Zuman v. Moliioode&n Ahmed alias Mogul Jan^ 
9 W. B, 241. 

(i) Simn Dmnarain v. Mam Lull Ohowdhery^ a W. R., 133. 

(j) Womesfi C. Mookeftit v. Mama Domee^ i W, R, 15. 

(h) EcMMmhmii Duii v. Mmakant Sen, W. E, 1864, p. 14. 

(I) Skem X>aml Peeri V, Tkahur Mohahir Prosad. 3 B. B, B,, Ap., 
81 ; iO W. R., 47^. 

{ra) €opal doMnd v. Marayen Mh Touhafee, 1 Bom. Rep 31. 

(n) MkJm Naram Smgk r. Mt Ntlcoi Koci% Marsh , 373. 

(e) Ohhog Qlmrn Pom v. Meer Ihhah Ah^ 5 W* B., 244. 

(pj The Indian Evidence Act, sec, 32, cl. 6. 
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n utsaction ran)', as between tlia vendor and the vendee, be 
assumed to have taken jjlace. (q) 

Recitals or statements as to marriage, death, failure of issue 
and the like contained in any deed will or other document, or 
upon any family portrait, tombstone or mmal inscription, fie- 
ijuently render further evidence of those facts unnecessary. 

A recital in a deed of sale by a Hindu -widow of her 
deceased husband’s propel ty, setting forth that the alienation 
vaa necessary for the purpose of paying his debts, is not of 
itself evidence of such necessity nor does the attestation of 
a relative import his conciriTouce. Such a transaction may 
become valid by the consent of the husband’s kindred, but 
kindred in such ease must generally be understood to be all 
those who are likely to be interested in disputing the transac- 
tion. At all events there ought to be such a concurrence 
of the members of the family as sufBces to raise a presumption 
that the transaction was a foir one and justified by Hindu Iaw.(r) 

It has been held by the Privy Council that, according to 
the practice in India, the recital in a deed of the payment of con- 
sideration money is not conclusive evidence of such payment, (a) 

It is of great importance not on light grounds to be satis- 
fied without the production of the muniments of title. Where 
an old deed recites prior deeds, and the seller is unable to pro- 
cure the instruments recited, the true inquiry is, whether the ab- 
sence of the deeds recited throws any reasonable doubt upon the 
title. Where there is a title of sufficient age without the aid 
of the recited deeds, and no circumstance to repel the presump- 
tions in favour of the title, the Court -will compel the purchaser 
to accept it. (t) 


A title may be a good one, although there are no deeds, 
J'specially where there has been such a long uninterrupted 

(?) The Indian Evidence Act, see. 32, ol. 7. 

20» • afe Okuiidef OhoviAlmi, 13 M. I. A., 

^ also d il Ll C% 67s Pandfit^s P. C* J VaI Tf 

Ifil q i'ershad v. Ohmedhery JOo'wlat'Stngh, s! P C J 

IM to ato lakm DMsta v. Batlon Mollee MumehmmlQ W B 

(i) Biigden's Y. and P., llth jBkl,, 403. to w, K., m, 
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pos^efesioii^ enjoyment and dealing wiib the propoity, as to affoid 
a reasonable presumption that there is an absolute title in iee- 
simple, (ti) 

Possession^ except where it is of such a length and char* 
Possession as acter as of itself to constitute titlcy is merely 
e\idenceol title, of title, and ift so only because undis- 

turbed posse&=;ion without anything more is presumed to ba 
referable to rightful title and absolute ov^norbliip. (r) Po'^jses- 
sioii is prima facie evidence of title, and it need not bo long 
ill order to be some evidence of title, (^r) The fact of possession 
has been held to prove thit the property was purchased for and 
on behalf of the possessor, (a) He that hath possession,’" 
said Lord Chancellor Clarendon, hath right against all but 
him that haili the mry rigUr {y) 

In Asher v. Whltlooh {£) cited with approval by the Bom- 
bay High Court in Premraj Bhavunirmn v. JSfaTaydn Shimrdm 
(a) it was held that a person in possession of land^ without 
other title, has a devisable interest ; and the heir of his devisee 
if turned out by any person other than the true owner, is en- 
titled to maintain an action of ejectment against him. I take 
it as clearly e&iablished,"" said Cockburn C. J., that possesbioii 
is good against all the world except the person vho can show a 
good title ; and it would be mischievous to change this estab- 
lished doctrine. There can he no doubt that a man has a right 
to devise that estate which the law gives him against all of the 
world, but the true owner. We know to w^hat extent encroach- 
ments on waste lands have taken places and if the lord lias 
acquiesced, and does not interfere, can it be at the mere will of 
any stranger to disturb the person in possession ? The fiict 
of possession, therefore, is primd facie evidence of absol 


(u) Octtnll V. Wathin^ 1 Beav. 361. 

(a) Kal!^ Okurun r. Adoo Sfteiliki 9 W. B, 602, 

(ii)) Fumn Ohunder Mukerjeuv. Ft otaj) Mamin Fm!^ 9 W. R., 120. 

See ako Mchem Frasad Bing v. Mahahir Sing^ X h B., 7 Cal , 693. 

{aj) %6dMakemed Skummol Iluada v. Syed Momerul Mmjy 2 W. B , 41* 
{$) Smith V. Oxendmf Ohan. Ca. 25. 
m li. B., I. Q E, L 
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o.uieiillip of the posses-jor, mere posse&oion being a good tilla 
against all persons e-vccpt the lightful owner.* 

The mere assertion of an adverse title will not enable a 
mortgagee in possession or a purchaser from him to abbreviate 
tile peiiod of 6U years which the law allows to a moitgagor to 
ptosecnio his light to redeem and seek his remedy by snit. (i) 

A deed duly executed is primd facie evidence that the 
r-iflnce of genuine and that the consideration 

*< i.m Miles. has been paid and received as stated ; but it is not 

conclusive, and the purchaser is hound to see whether the von- 
dm has been in possession under it and consiatently with it. 
■Where there is a bendmidSr or nominal owner, and the vendor 
alleges himself to be the beneficiary or the real owner, the pur- 
chaser should inform such bendmiddr, and complete the bargain 
sMth his knowledge, consent and concurrence. If the beudmiddr 
wrongfully and mischievously sets up an adverse or hostile title, 
the purchaser should withdraw^, unless his vendor can produce 
all the title deeds relating to the premises contracted to he sold, 
and can show to his satisfaction an uninternipted possession as 
of right for moie than twelve years. Added to these facts, if 
siuh bendmiddr is, as is very often tho case, a man of straw, 
the purchaser should not a foifiori hesitate to complete his pur- 
ch.ise, but may take the additional security of a bond of in- 
demnity from his vendor enforceable on eviction or ilie caneella- 
fiou of iho sale by a Court of Justice. 

(1) Shupal V. Khmiim Ifusi.cii), 7 N. W P. H C. 1? , 2^0. 

* A peisou in possission of pioperty wlncli is sold in execution as ttat 
of aiiotnei, i-, not tilled upon, wlieii sums; to estilihsh his tide, to prove his 
pioprutoiNhip as hy nu aebou i« rewt .ip'unst all the wot Id. It is euyuf;li 
if he eitahltehcs <i ^ood title as ao.uust tho judgment-debtor whose light 
lisiB fey id ; aiW-l as he ib m |'ossesBiOi>, th«t,t poshe'ssion in itself affouh a 
gioiimi for ail asseition of full pioinietoislup lor the pmpose of the milt 
except &o far as the vestt d iii the ludgtaent-deblor can be shovn 

to contuidict or qualify it. Mere powssioii comtitiiies a 
dtn liable uiteit sb aufi haforiioi i ou niterest lequumg atHjmative proof of 
a siipcrioi title oii the p irt utiy oiio soaks to disiurb it, and, there* 
fine, person iu pimemon of piopeity -whicli has been soirl m exe* 

tuti€>n m bemg the piopiity of anolhei, sues to estahlisli his title to such, 
property, the biiruen of proof lies not upon him, hut upon the person wlio 
damis m pureha,ser at the execution sale. iV Wi &jp, J , in FremrS 
P ®-. 6 Bnni. 216—16. See also 

/irtrfAw P^mV, y«6i»aan«frfl.,6B.L E, 708, 713; The Indiaa Evi- 
dence Act (I. of 1673), sec. 110. 

I 
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Section 3.— Search for Incumbrances* 

(a)— Searches in the Local Registries. 

Snell perfect seciiritj is now afforded by registration that 
ibere appears to be hardly room for the plea of purchase with- 
oat notice, (c) A pnrchaserj therefore, should never omit to search 
for incumbrances at the Registry office of the district wherein 
the property is situate. 

The defendant deposited certain title-deeds with the plain- 

MemorandtiH! Security for the repayment of Us. 1,200 

of equitable lent him by the plaintiff at the time when the 

moit^age need , ^ • p ji 

nofc be register- deposit was made. On the evening ot the same 

day, the defendant, by way of farther security, 
gave to the plaintiff a promissory note for the amount of the 
loan, and endorsed thereon the fallowing memorandum : — For 
the repayment of the loan of Rs. 1,200 and the interest due 
thereon of the within note of hand, I hereby deposit with the 
plaintiff, as a collateral securi ty by way of equitable mortgage, 
title-deeds of my property, It was beld that the memo- 

randum did not require registration. The equitable mortgage 
was complete without the memorandum ; the memorandum was 
not a writing which the parties had made as the evidence of 
their contract, but only a writing which was evidence of the 
fact from which the contract was to be infeired. (d) 

The search for incumbrances cannot be effectual In all 
cases so long as equitable mortgages,* created by the deposit of 
title-deeds are not req^uired to be registered, (e) Still it can never 
be deemed safe to dispense with the usual searches for attachmen ta 
in the Civil Courts and for mortgages^ rent-charges and other 
incumbrances in the local registries where the property is situate. 

(c) Mklvill, J., in Bahkag Chmd GoUh Ohand V» Bkm% Ohani, 
I. L« ]R.> 6 Bom., 206. See Act IV of 1682, aee» 

(el) MMmuth BuU v. Bkmi Lall 11 I L B., 406. [p. 3$8‘ 

(^) Mklf 11 B. L. 405i See also Beichamber*a Buies and Older#, 
♦ Ruder Act IV of 1882, see. 69, equitable mortgages by deposit of 
Mtle-deeds with the oreixtor or his agent, are valid when made in Calcutta, 
Ibmhay, Madias, Bangooa and ail seate of lourisidag ^apoirt 

• ^ 
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By contract and deposit of title-deeds B clmrged certain 
land in faTor of Ay as a security in respect of tlie non-delivery 
of the title-deeds of an estate bought by A from him. After 
the creation of this charge the land was transferred by B 
to C, The Sadder Court having decided that the contract was 
not operative as an hypothecation or pledge^ even between the 
parties to it^ and that A had no right of suit against C, to 
whom the land had been transferred , — Field by the Privy 
Council, reversing that decision, that an agreement created a 
lien on the land, and that no positive law was shown to forbid 
the giving effect to such agreement. The law in India does not 
enable a purchaser of land to look only to the apparent title in 
the Collector’s books, or the presiiraod title of the owner in 
possession ; and it is beyond the province of a Court of Justice 
to give effect to the title of such a purchaser to the extent of 
defeating a prior lien or charge. The owner of property subject 
to a lien or charge can in general convey to another no title 
higher or more free than his own ; it lies always on a succeeding 
owner to make out a case to defeat such prior charge. 

Conceding that a purchaser for value, hand fide, and without 
notice of the charge would have an equity superior to A’» 
right,— that a purchase in good faith by 0 had not been 
proved. If the English doctrine on tins subject be adopted, as 
the ml© prescribed by justice, equity, and good conscience, iis 
qualifications and restrictions should not be rejected, (f) 

A mortgagee who has intentionally represented to an intend- 
CoTscealmeat o£ ing purchaser of the mortgaged property, that 
he has no mortgage over It, and thereby induced 
him under that belief, to buy, cannot as against such purchaser 
subsequently enforce Hs mortgage, (g) See also persons stand- 
ing by and allowing others to purchase property on wdiich they 
have a lien, which upon enquiry they do not disclose, as unen- 
eimbered property, cannot assert their lien. (Ji) 

tradt mA ooumierce. Sae Jw(tndm v. Fmwji 7 Bom* 

II. 0* Bm O. 0. J. 40. CMawb, 401. 

(fl ¥m*dm BaM w L<dlm\ 0 M* I l^r i 

(h) Mmm Zul w Ldia Qko0me LmU, $l W- 1., (BC.) 21 ; L. I I I A. 

(I) 2 w. w. m m c, Bep., ai0. 
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(B^—JVnKUITIES, PtENT-ClIilBGES &C. 

The registration of a decree or order of any Gonrt of Justice 
affecting immovable property is not compulsory bat optional 
Bui any person entitled to a claim or charge under suoli decroo 
or order should not omit have it registered in duo course^ inas- 
Biiieh as his omission to do so may launch him into litigation 
wilh a honest purchaser for value, although it will never jeopar- 
dize his own interest. ITevertheless a prudent purchaser should 
always enquire as to whether there is any rent-charge, annuity 
or oth^r lien affecting the property sought to be sold, (i) 

Where immovable property of one person is by act of parties 
or operation of law made security for tiie payment; of money to 
another, and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property, (j) 

Where one of several mortgagors redeems the mortgaged 
property and obtains possession thereof, he has a charge on the 
share of each of the other co-mortgagors in the property for 
his proportion of the expences properly incurred in so redeem^ 
ing and obtaining possession. (Z^) 

The trustee has a charge or lien on the trust-property in 
his hands for out-of-pocket expenses properly incurred by him 
in the excution of his trust. (1) 

The Transfer of Property Act, sec. 101 enacts that whore 
Mererer or Ex- the owuQT of a charge or other incumbrance on im^ 
ebarges. movable property m or becomes absolutely entitled 

to that property^ the charge or incumbrance shall be extin*^ 
guished, unless he declares, by express words or necessary 
implication, that it shall continue to subsist, or such con- 
tinuance Would be for Ms benefii (m.) A mortgagee purchasing 
the equity of redemption may indicate his intention to keep hia 
charge upon the property alive otherwise than by express mmrds. 

(i)' Act Ill'of 1877lam0uded by'Act XII of ' 18T9X'seer|7| cl (f> ' 

G) Act IV of 1882 , see. lOQ. 

ik) I^idi sea, 

il) Agueir*'® Law of Trwhi m British India, p. 

fm) Act iV of 18S2# seo» Ito. Sec Mmklmm v* |VIA<W| 

I L. R,, § Bom. m. 
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(l)~x\TTirmi™TS UNDER ORDER OF CoiIRT. 

Tlie IdW only forPi^ls transfer of property after it lias been 
aftacliedj and not llie sale of it before attacliment. (n) 

A ^ale or moFt|::^age^ if real, tlioagli made for tbe purpose of 
clefeatiiio an intended or probable execution, is valid against tlie 
exeeuiioii-creclitor. Bui if it be only a colourable transaction, 
not iiiicnded to confer upon the vendee or mortgagee any bene- 
ficial interest in the properly, but simply to substitute sueli 
vendee or mortgagee as a nominal owner in lieu of the real 
owner (the judgment debtor) with the object of saving the pro- 
perty from execution, the vendee or mortgagee is a mere trustee, 
and the Judgment creditor is entitled to attach and sell the 
property, (o) 

T sold a mouza, of wdiieh he was owner, to Z. At the 
time of sale, the moiiza was under attachment in execution of 
a decree obtained against T by R, Z paid the amount of that 
decree to prevent the property which she had purchased being 
Bold in execution. Z was under no obligation otherwise to pay 
the amount of the decree. It wms held (by Peacoelc, 0. J, and 
Dwarkanath Mitter, J.) that Z was entitled to recover against 
T the amount so paid, {p) In this case, if Z had taken the pre- 
caution to enquire, he could have found out the attachment and 
avoided the risk, anxiety and trouble of a law-suit by abandon- 
ing the bargain. 

(d) — Paeahouht Ohaeges. 

It has been repeatedly decided by the High Courts of India 
in accordance with the various legislative enactments relating to 
the realisation of state-demand upon land that (xovernment re- 
venue being a paramount charge on the land, it adheres to the 
land and to every portion of it independently of the hands into 
which it passes, or the subordinate rights that may have been 
created by the occupant out of his ownqiialified proprietorsMp.ff) 

(«) Fir Bhsab, J., in Burnn B%ngk v. Jmihm Ea^hoo, 22 W. 9^? ^*1^* 

M Qkand v. Jttamul, 10 Bom. H. O. R., 206. See mte p. 
ip) v. T4ylor^ 2 B. B. B., A. €. 80* 

(f) Q%»i 0 V* 10 Bom. H. O. Eep. 410. 



3] PATME-NT OF GOYERXMEKT REYEXPE. 1^5 

E, tFe owner of a fractional share in a joint nialial^ iiiort- 
CoQiptiUory gaged her bliaro to A. A obtained a decree on 

iier mort8ao<>, and attached B’& share in the es- 

estate froai fate, and afterwards purchased the same at the 
being sold for .1 i t 1 l 

aireais oi Got- executioii-sale. vv hilst her share was under at- 

s*iie!adniIIon tacliment, B stopped paying tlie Government 

mh estate. revenne^ hereupon the phiintifl*, a co-sharer in 
the estate paid the whole rcyeniie in order to save the niahal 
from sale. In a suit brought agaiii-^t A and B for recovery of 
the sum paid by the plaintifi on behalf of B’s sharCj it was held^ 
that the plaintiff was entitled to have the sum so paid declared 
to be a charge upon the share of B, wdiicli had been transferred 
to Aj but not to a personal decree against A. (r) 

A suit for the recovery of Government revenue, which the 
defendant was bound to pay, but which has been paid by the 
plaintiff to save the whole estate from sale, wdiere the plaintiff 
asks to have the amount so paid made a charge on the portion 
for which he paid it, is governed by art. 132, and 7iot by art. 99 
of Act XV of 1877. (s) Mr. Justice Eomesh Chiinder Mitter 
in delivering the judgment of the Court said : think art. 

99 has no application to the ease^ the plaintiff having paid the 
money, neither under a decree nor as a joint proprietor of the 
estate. The plaintiff is undoubtedly entitled to recover the 
money under sec. 9, of Act XI of 1859, and he might also, under 
that section, have retained his Ken on the other moussas of the 
estate till his money had been paid. He is equally entitled to 
recover Ms money under sec. 69 of the Contract Act, and we 
think that the liability to pay the revenue was not merely a 
personal liability of the defendant but w^as also a liability im- 
posed upon the defendant’s estate.’^ (f) 

The correctness of these decisions have been questioned by 
Mr. Justice Pontifex ^v'ho was of opinion that they enunciato 

„ fe) ffessein v. Mudden Monee Bhahoon^ 14 B. L. R., UB, 

See Naffemro Chundev Qhom v E iC Kamini Dmm, 11 M. I. A.. 241, 
is) Mam Butt Singh v. Morakh Naram Singh, I. % B. 6 Cal , 640 
(t) Muihmmrnh Ohum^adh^a v. Emto Kmmr Qhme, I 1., 
4 Call, 369. 




Uj eil nyivIDART, EOAB-CESS ^c. [Chap. tii. 

wiiat at file first l)!nsh seems an attrach've and catching eqHitj, 
hiit it is (lifficolt see on what fonnifition such an equity could 
resC No djubt under sec. 9 of Act XI of 1859;, the co-sharer 
is enfiOed to reeorer from the defaulting proprietor personal! v. 
It will he seen, however, that the payment of G-orernment 
reveiuie is a chrtrge upon land and on every portion of it ; and a 
co-sharer being in possession of such land is entitled to a lien for 
the animint advanced hy him io avert a sale thereof by the 
Paramount Power. It is liufc fair and rensonaldo that a man 
slioiild. not be made to sufter for the default of Ms co-sharer and 
that ho should have some security in law for a payment reluctantly 
made by him, which if not made would jeopardise and prejudice 
his own interest in tlio property. By the common law of the 
Empire the burden of the revenue falls on the land, and all 
land m British India is taken to be hypothecated to the Sove** 
reign Power for the realisation of its revenue. The law, there- 
fore, recognises Government revenue to be a primary charge on 
land and tliore is no reason why a person who pays for his co^ 
sharer should not pro tanto avail himself of the charge. 

The liability to pay revenue due to Government/’ said 
Mr. Justice Markhy, hnot a personal liability of the mmindar, 
but a liability which is imposed upon the izamindar’s land. It is 
therefore, clear that section 69 of Act IX of 1873 was intended 
to include oases not only of personal liability, but all liabilities 
to payment for which owners of land are indirectly liable, those 
liabilities being imposed upon lands held by them. It was no 
doubt also intended to include such a case as a sub-lessee pay** 
ingrentto the superior landlord for which the intermediate 
lessee was liable under a covenant/’ (v) 

Ghowkidari or police-tax, road-cess, and other cesses and 
state-demands upon land are also paramount burdens ivhich 
ought always to be taken notice of by an intending purchaser. 


(mI Misto Mohini D^ssee v K^Upwomo Ghose, L L, R., B Oal., 419. 

(®) Mfaihurwiatk Ckumpadh^a v. KiBta Kumar Ghm$t LI* E, 4 Calc. 
S69 ; See also Fi%irui-dtn v. Mm^kus&uden Pul ChowMern^ B. L. E, Sap. 
Vol 7S>— lOS ; Mahmmd AkU v Asadunnium Bihee. B L, E. Sap Toi 
774—S69 ; v Okawdkmnh S, B. A. 1859, ^14 




3.] 


PENDENTE LITE NIHIL INNOTETUE. 


im 


(e) — Lis pendens^ 

The doctrine of lis pejidens holds as to %’oliintai7 salesj atid 
does noty as a riile^ apply when the property is sold by a power 
paramount. {W) It applies^ however, to execution sales and a 
purchaser under an execution is bound by a li& pendens, (pc) 

Every man is pi'esumed to be attentive to what passes in 
the Courts of Justice or the State or Sovereignity nhere he 
resides ; and therefore a purchase made of propel iy actually in 
litigation pendente Utey though for a valuable consideration, and 
without any express or implied notice in point of fact, affects 
the purchaser in the same way as if he had such notice ; and ho 
will accordingly be bound by the judgment or decree in the 
suit, (t/) The doctrine of however, rests not upon 

the principle of constructive notice, but upon the fact that it 
would be plainly impossible that any action or suit could be 
brought to a successful termination, if alienations pendente lite 
w'ere permitted to prevaih This reason for refusing recognition 
to an alienation pendente Vile made by a party to a suit is as fully 
applicable and as true in the case of a registered as of an un- 
registered eonvej^ance. (^) 

The rule of Us pendens is,*’ said Mr Justice Wells in 
57/rat? v. Chattenjee^ that a purchaser pendente lite, is bound by 
the decree made against the person from whom he purchases. fa) 
Ordinarily, it is true, the decreo of a Court binds only the 
parties and their privies In repu’esentation or estate. But he 
who purchases, during the pendency of a suit, is held bound by 
the decree that may be made against tlio person Irom \^holn he 
derhes title. The effect of the maxim, pendente life nlhti mao- 
veMry is not to annul the conveyance, but only to render it sub- 
servient to the rights of the parties in the litigatiom As to 


(/If) Per Poxrixf’Ex, J*, Kisio MoMni Dtmee v. Muitprotmnm GhesK 
I, h ii 8 Oai , 4iE 

(j') Mdjlkmn Mlukern w M^dhamadhtth Haidar, 21 W*. E. 349; 
laU Kali Frmad Bail I. L B. 4 Cal. 

(j/-) StOEl's Equity Jurisprudence, sec. 405. 

(s) Laks/mmdas Sarup ChaMl v. I L. B., 6 Bom. 160—70. 

(a) The Mishap of WmhmUr v# Fuine^ 11 Ves. 104* 
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iiglits of tlieso paitie^^ llie conveyance is treated as if it never 
liail aiij exisienee^ and it does not ^^ary (Z>) 

By the ride of lls j^t^hlensj a decree pending a suit is not 
“^lihe got rid of by a sale by one of tlie parties \GiiIe the suit i? 
peiitling. (() If a piirclia'^c is made hy a party to the suit of pro« 
Piuchi'-v.r pcrtv in litie. dion while such litigation is actually 

puicliaser is aflected in the same 
manner as if lie had notice of the dispute, though in point of fact 
lic had no expre<^s notice or actual knowl(3dge of the circum- 
sfanees. (d) A sale or iiiortgage Hie is invalid against 

the plaintiif in a ponding suit^ and the vendor or mortgagor is 
Wider a disability to give any valid possession as against the 
plaint ill, to the party who becomes a purchaser or mortgagee 
during the pendency of the suit, whether or not the purchaser 
or mortgagee ]jendente Hie has knowledge of the prior sale or 
mortgage as to ^\hicli the litigation is pending, or of the litiga- 
tion (c) A grantee or vendee from the defendant, becom- 
ing such during the }iendency of the suit, need not be made a 
party to the suit. (/) 

The doctrine of IH pendens is in force and has a wider 
operation in Briti'^h India than in England. In England, the 
doctrine has a narrower operation ; for there Ih jnmdem, unless 
registered, would not bind a purchaser or mortgagee with 
express notice, 2 Tic cap. II, see. 7 . (g) 

A purchaser should, therefore, invariably enquire whether 
there is any litigation pending relating to the property he intends 
to buy* He should mold putting himself in the unenviable position 
of a purchaser pendente Uie* 

{h) Per Wells, J. in v Thinoilaj[>$tmd Ohaifeijee^ I 

Hyde’s Pep., ICO. Hie sec 62, Act IV of 1882 

(f) FH;:eehn Bihee v, Omdah Bdee, 10 W.li, 469 j 11 B.L.E,, 60 note. 

Ui) Dniumhune Dihui v, hshan Okitnder Id teJ. W. li., 372 j Bee 
also Stohi’s Equity Jmispiudence “^ec, d06. 

(e) Biilaji Ucmehli Avhhitlji^ XI Bunn H. O. Eop.,24. 

(/*) Ualab Ohxnd Mmmk Ohmid v Dhmdi Valad BlmHi XI Bom# 
H. C. fiep*, 64. 

C|if) mam v. Chaifetjea^ 1 Hyde, 167, S, C. Laksmandm Samp Okmd 
V, Bmrutf L L» R., 6 Boro. 169—70 (E B.) ; Guiah Ckmid Manim Okmd 
V. Bhomli Fai&d Blian^ 11 Bom. H, 0, E* 64 ; K<^plmk €imnd$r Ghem f. 
Fool C%mti JoMrrl^ S B» L, B,, 478. 
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Section 4,— Duty of Vendom 

Pnmd faeie and presumptively, a person under no disabi- 
lity^ who lias full knowledge of facts from which rights of pro^ 
periy arise or accrue to that person, ought to be deemed to bs 
awaie of those rights, (h) 

If the vendor is a lessee or assignee holding under a lease 
which contains a covenant not to assign without the lefeSor\s 
consent, it is incumbent on him and not on a purchaser to ob- 
tain the lessor’s licence, unless otherwise expressed in the 
contract (i) 

It is the duty of the sellei'* distinctly to state what he is 
going to sell, and upon %vhat conditions ; whenever therefore 

(li) Per KNiaiir Bbuce, L, J. 

(?.) Lhpd V. Crhpe^ 5 Taunt 249 : Mason v-. Carter^ '7 Tanntj 9. 

The Transfer of Property Act, section 55, paragraph(l) provides 
Vendor’s* duties that in the absence of a contract to the oontimy, 
Sai!^ seller is bound — 

(a) to disclose to the buyer any material defect in the property 
of which the seller is, and the buyer is not aware, and wdiloh the 
buyer could not with ordinary mm discover ; 

{V) to produce to the buyer on his i*equest for examination all 
documents of title relating to the property which are in the seller's 
possession or po^\ or \ 

(e) to answer to the best of his information all relevant questions 
put to him by tho buyer in respect to the property or the 
thereto ; 

(d) on payment or tender of the amount duo In respect of the 
prioo, to execute a proper conveyance of the property when the buyer 
tenders it to him for execution at a proper time and place ; 

(ej between the date of the contract of sale and the delivery of 
tho property, to take as much care of the property and all documents 
of title relating thereto which are in his possession, as an owner of 
ordinaiy prudence would take of such property aiid documents ; 

(f) to give, on being so required, the buyer, or such person as he 
directs, such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of 
the property up to the date of the sale, the interest of all ineuni- 
bmneei on such property due on such date, and, except where the 
property Is sold subject to incumbrances, to discharge all ineum- 
touoes on the property then existing. 
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[uiiP III 

lUo .,n« are Jolaons they are alway, le be ielcrprCeJ ,,„ai„et 
km n„d„aeaaIaoce„*ti..u.eJ,,ie„y,a„d tie rranaat. 

ot tho c«taio or interest sold. (/ ) ^ 

_ Wlieie the estate sold is tenanted, and there is anyilun.. 
in the naanro of tho tenancies which affects it, the vendor is 

.rhld ish-'” him W what it is 

hnh IS being sold; and the vendor cannot afte, yards say to 

pare laser, you had gone to the tenant and inf|uiied”yoa 
^jonld have found out all about it.” Sneh facts are yithhi 
the vendor’s especial W lodge ; and the law, therefore ca 
upon him the duty of disclosure, (i-) ’ ' 

Generally speaking, a sale mtk all fault, is hinding, and 
whlh it '' -Unclose faults within his knoudedge, 

thoud. +h “01 dinary care” discover, al- 

though the seller must not iadustrioudy conceal them. 

_ Lord St. Leonards in speaking of the conduct and duty of 

an intending vendor thus states the law on the subject in epis- 

to ary language :-If the person to whom you sell was aware of 
all the defects m the estate, of course he cannot impute Lad 
a th you m no repeating to him xvhat he already knew, 
neither wi I you hoi able if you were yourself ignorant of the 

4ne of ihe purchaser was at the 

of the coulract ignorant of tho defect., and you wore 

a ^ain odwith them and did not disclose yo4 knowledge to 
mSit 1 I “S 

„ht have been discovered by a vigilant man. 

during the treaty, industriously 
yon must dia- pi event tho purchaser from seeing a defect which 
e!o«. might otherwise have easily been discovered:- 

for^plc, ,f you oaroMly oouc.al a defeel k a main ™I1 

k:ret:ri7if® “ 7'-*^= -‘".ci w.„m ueibw .s 

pmelmei. Bo .f there w » defeel m your eslolo.of wiiob 
ye..r.aw,.,.„dwhietlJ.epureh» eer could not by o.y m,™. 

jrj\ M m *^^*«»* A I" ' " M .I-, '* 


aay fart IS specialjr within the fenn-mUani ® 

pioring that fact is upon hiia.^ Art I of lira! secacir*' 
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fK-co’ter, 3-011 arc bound to cliseIo=,e it to Lira, allliougli jou 
‘■liuiiiti -50!! the estate expre'ssly subject to all its faults. 

li' you misdescribe tlio estate in the particulars of sale or 
..•s-rcc aonfc udih a fraudulent intent, it is unimportant that j-oii 
e\-pu'ss!3 stipulated that an error in the description of it should 
not aiinul the sale. But although you misrepresent the nature 
of the pro peril-, 3-et the purchaser cannot he relieved, if ho 
la light vith full huouledge of the actual state thereof. {1) You 
mud disclose any right of sporting over the estate, or any light 
of common over it, or any right to dig for mines upon it, or Tny 
iahiliry as to widow’s m lintenanco or the like. 

If yon should affirm that the property was valued by per- 
sons of judgment at a greater price than it was actually worth, 
and the purchaser act upon such misi-epresentaiion, you could 
not enforce the contract in equity. Nor can you with impunity 
mis-state the quantum of rent paid for the property, because 
that is a circumstance within your men knowledge : tlie pur- 
chaser may have no other source of information ; or your 
tenants, if he wore to apply to them, might combine with you, 
and so raidnfoiin and cheat him. And the purchaser will have 
a remedj against you for the fraud, although he did not depend 
upon your statement hut enquired further. 

If your agent should be guilty of a fraudulent representa- 
tion, or a fraudulent concealment, you would be liable, alihou h 
3'ouwere free from blame. “ 

In the first place, jmu may falsely praise, or puff jmur 
Jiwdf yoi/m?y ProP®i’^J- Simplex commendatio non nocet. So 
utter. you may affiim the property to be of any value 

which you choose to name, for it is deemed a purchaser's own 
folly to credit a bare assertion like this. Besides, value consists 
in judgment and estimation in which many men differ. 

Again, you may, with impunity, describe your land as un- 
commonly rich water-meadow, although it is imperfectly 
watered. So a mere puff as to the site, condition or quality of 

entitled to no weight ; but you must 
(1) Qangmlhar Utrkar v. Kminath^Btmai, 9 B. B. B , 141. 



LN AGENT TO SELL OR BUY. 


' '* AGENT TO SELL OR BUY. [c'h^^p HI. 

rof in answer to inquiries as.sort, contrary to the fact that your 
house i.s not damp. 

An agent to sell or to buy an estate may be appointed by 
l-arol, that is, without writing 3 but you will not act prudently 
iMou Jo not specify m writing to your agent the terms upon 

^^nxch you propose to sell or buy. The authority to sell does not 
ihoulf, " P«>-obase-money, which therefore 

fr f) ' u ° authority 

om o se ei. ' an auctioneer to whom, by the conditions 

of sale, the deposit is to be paid, has no authority to receive any 
further part of the purchase-money, (m) ^ 

Where the vendor is not in possession, it lies on him to 
Fovo Ins title to the satisfaction of the pnrohas^, for not hi. 

possession the vendor could not recover against the tres” 
PKsers Without proving a superior title. «PoLssion» said 
6..- Pacook m CW, y, BHndOn^nC. '.<i, 

mdence of H.I0, 00a jiy,, „ ^ ^ 

rf aifTr P»oi 

, um another out of possession, even though the other 

raay have no title 3 for possession is a good title ag^aLlt ever 
one who cannot prove a better.” (ji) ^ 

” “““ P™' ‘0 » 

wncyilment of I^fi'calar date, they may fair], make it a condi- 

’oerti i!t! 1 r. ““ on 

acerlam datowLemldoosnotcommenee then, and wlon tho 

.k.urzn\7”“ifdars“ior>^^^^^ 

rndo^r^V a good title shown by thi 


r*)_f »g<|en’s Handy-Book of P L Tth -pa do 
(») Marsh., 75 ; S. C. W E U n <>0 t f ?• 

(4 Mmribanad Jur, O. S. 97 . 

<P) mies V. i7h.7u°° 305. 
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Seetion 6.— Duty of Pureliasers 
If a piircliaser ticglccfc to look into tlie title, it will ho 
eoii^clereil as liis own folijj, and lie can have no relief. It has 
even been laid down, that if one sells another’s C'^ftato witlioufc 
covenant or warranty for the enjoyment, it is at the peril of 
liiiii who buys, because he might have looked into the title, and 
there is no reason he should have an action by the law where 
lie did not provide for himself. ( q) Under the TraiiNfer Property 
Act, how’ever, there is an implied warranty of title in every sale. 

If a person purchases an estate which he knows to be in 
the oceupatioii of another than the vendor, he is bound by all 
the equities which the party in such occupation may have in the 
land, for possession is prlmd facie evidence of a soisin-ia-fee. (r) 
The duty to make enquiry arises from the fact that the estate is 
not in the actual possession of the vendor, which is sufficient to 
put an intending' purchaser or mortgagee upon inquiry. (,s') 
Where, therefore, a person purchases an estate in the possession 
of a tenant, he is bound to enquire into the title of such tenant, 
and if he neglects to do so, he takes subject to such rights as 
the tenant may have. The equities are the same where there is 
a person in possession as the object of a charitable trust and 
under the trust. 

The vendee of zamindary rights cannot enforce against 
under-tenants any rights waived by the vendor, and it is there- 
fore incumbent on the vendee to see that he does not become a 
loser by any act or omission of his vendor. {() 

The purchaser of a zamindari should always inspect the 
rent roll thereof and carefully examine the jama-ivasil-btki 
papers* The gross rental on paper of a zamindari is no suro 
criterion of the actual receipts from such zamindari* 


(g) Sugderis ¥, & F., 11th Ed., p. 422. Bee however, Act JV of 1882 
$ec. 55 para 2, 

(r) Per Wisram, V. C., in Jmes v. Smith 1 Hare, 60. 

^ J®) •P*’’ Cotoh, J., in J&jwAer/ee Soro^'i OfeW* V, 6 Bom. 

pc. 0. Bep. O. 0., 26-27. See footnote (i). 

(4) loosul Xishm iJoy n Majn dthamoUah, 4 W. .B, Act X ft., 6, 



A. T IT <W ON PUECnASER'S OLTIEtj [t'/iAp. Ilf. 

If pooplo ,u(' .0 nn-.visn as to inclnde imrchasp^ of difleront 
propel fn'^ Irom iLilcreni, owners in one deed of ‘inlo, tliej run 
tin- ii.k ol L'udn^ their title in all the properties comprised 
Uieiun diuken, -honid the genuineness of tlieir purchase as to 

oin of those properties he called in question in a regular suit. 

\ purchaser, tlieiefure, should ahvays got separate coliyeyauces 

c rented where he purchases different properties from dilfeient 

oworiN, Ui) 

Defects that are in themselves patent to ordinary ohsorva- 
a.itj «ipu!on’ai “ot he a cause of action against the 

in j,,-., non. vendor. A right of way is not a lateui defect 

hut a pnfent one, and ought to ho enquired into by the pnr- 
chaser. It is the duty of the purchaser before ho enters into a 
contract to view and inspect the property which ha intends to 
hu}, for ‘the more name of the place whore the properly is 
situate may mislead him.” ^ ^ 

renc^f Of 

adv-wtas-cs by a purchaser is not bound to inform 

paniha^r. the Vendor of any Icrieuf adrantage in the estate. 

1 .>ou were to discover that there was a mine on an estate for 
which you were ni treaty, you would not bo bound to disclose 
tharea-eumstance to the vendor, although you knew ho was 
Ignorant of it. 00 But the rule is otherwise in respect to a 
puichasor who iw.s or h in some posilion of trust or active con- 
ikieiiceiii relation to liis rondor. 

^ Under the Transfer of Property Act 1882 ,* the buyer of 

i mmovable property is bound to disclose to the seller any fact 


(k) Per Loch, J., in Mai Swa Bebee v. Kume Mrah 8 W E asi 
(«) Loeu St. Luohabus’ Handy-book of P. L 7th p gp ” 

* Tha Trmisfer of Property Act section 55, paragraph 5 provides 

“Jisence of a contract to the coutmry the 

IV laai. onjor ib nomid — ^ 

asto the naturo or extent 
of Sf- K “ the property of which the buyer is aw-are but 

of which ho has reason to believe that the seller is Lt aware aiS 
which matenally incroasos the valuo of such interest ■ ’ 

(6) to pay or tender, at the timo and place of completiue the 
sale, the seller or sueh person. Jhe 





NOTICE OF A LEAbE 


Kr> 

io tlie naiiire or extent of the sellor^s interest in ilie property 
of wliicli the bluer is awaro^ but of wliicli he has ixasoii to 
fje!ie\'e that the seller is not ar^aiej and which materially in- 
creases the value of such interest, (w) An omission io make 
the disclosure is deehned to be fraudulent. (, ’) The ol)jeci of 
the Legislature in enacting these clauses is to enfoice iiberinima 
fides on the part of the purcliaserj, especially in cases where 
he has acquired special kno^i lodge of the subject of sale while 
acting as agent, manager, guardian, or in some other fiduciary 
capacity for the benefit of his vendor. 

A purchaser need not adhere closely to truth in proem ing 
Bepieciitory the estate at as cheap a price as he can. He 
^ may misrepresent the seller’s chance of sale, and 
the probability of his getting a better price for his property than 
what he himself offers. But a purchaser is always hi danger 
who makes an actual misrepresentation ’which tends to mislead 
the vendor, and he must disclose a fact which increases the 
vendor’s intere&t, e, the actual or imminent death of a life 
tenant, (y) 

"Whoever buys with notice of a lease is hold to have 
NotkeolLea«;e. knowledge of all its contents. In bu}ing a 
leasehold estate, it is absolutely necessary to know the contents 
of the lease, particularly the covenants on the tenant’s part. 


provklctl that, where the property is sold freefioia inouinbranccs, the 
biij'er may letani out of tlio piircliase-monoy the amount of any in- 
ciiniljrancis on the properly existing at the date of tlie sale, and 
shall pay the anioiiut so rotainod to the persons entitled thereto ; 

{<) uhcre the o’\uiorBlnp of tlic property has passed to the buyer, 
to hear any loss iirisiog from the destruction, injury or decrease m 
value of the property not caused ly the seller; 

(cl) whei-e the o\\ner&hip of the propel tj has passed to the buyer, 
as between himself and the seller, to pay all ptiblio charges and rant 
which may become payable in respect of the property, the principal 
moneys due on any meumbrances subject to which the property k 
sold, and the interest thereon afterwards accruing duo, 

(fij) let IV of 18^2, See. 65, cl 5 (<k). 

(x) I Md, aee. 55, cl 6 (b), 

(ij) Lohu St. ImoKAEns’ Handy-hook of B. L., 7th Ed* p. 30. 
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Wile; c (Jiilkui'if -I au'bf ia making onf a gia; ! tide, tke 
i ~ 1.1 *)' |.!iidra'fr .'lioulil not take pos^eb&iou of tlm 
i i • ‘ ’ t-’.ate mitil every ok^taclo is removed, for kis 

rddm.- pos'-esi-ion may be construed to an accep- 
t o. 1 f ll ' t 1 .' -11. L a'- it is, 

'• If ;o. an' mutker,’' says Lord St Leonards, “areia 
t. ‘ 1'} f.r tl • i an it ise of an estate, and you agree to desist, and 
I I a I.; 11 to c ! on witii lljo intended purchase upon Ids pro- 
, .0 ift _Mii! have a {larl of tlieestate, you slioald require a 
\vrjn-u agr-rin'iil from liim ; for although he should get the 
a..t.t{('. In- wmii ! jiol he hound hy a mere parol or verbal a-u-ee- 
menr ti< cfitivey part of it to you.” (c) 

ill a i.i'-e of purelfM* after a decree, uhere the vendor ia 
cufy a l>t / i„ 1 fi/', till 1 the vendor’s husbaud (supposed to be the 
rial on net j urote the deed and received the purchase money 
(•hereby making himself a consenting party) the onus lies on 
the pl.unliif fo prove that he is a loud fide purchaser for valuo, 
exercising due care and diligence, (a) ^ 

An tmetion jinrelmer at a sttle in excentionis hound to satisfy 
hini-t !f of the value and qnulity of the thing sold, just as ranch 
as it jic were purchasing the .same under privatecontract. (&) 

As a geneiai rule, the mere otnission to pui'snc inquiries to 
P tl !■ . ll a s c r the cxtiait to which a jyrudent, caulious and wan/ 

4vt I,t eau- would ordmanlj exteiKltlseEi, is oa 

itself, suihcient to fix a hond fide purchaser with 
notice of what he inieht have ascertained hy pursuing such in- 
quiries. The fact of tin* conveyance being in considwation of a 
pre-e.\isting debt, would, of cour.'-e, induce a doubt whether 
the ptindioscr were acting hmd fide; and it has bees held that 
the owi.ision to inquire after the title-deeds of a property must 
be atl. il.ufed to a suspicion that the enquiry if made would lead 
to nlieeffn|T tho title, (r) 




(:) Sr, L}u\ . abbs’ llaudy-ldook of 1* 

Urn, der &h r. Amntl M,ye€ OhoinUimis, I SLl , 
m) Mm ^opoMtnee lhibu v. JMstuh Ofmmn Mhmlder, 1 W k 110, 
p .boHiaat .4ft V u W. B„ 41 ’ ’ “ 

(r) Dart oil y. & P Bth Md. p. 877. Act lY of IS82, sec 55 nara 1 
(ll) ieqimei oaiy ordinary care” ou the purchaser’s part. ^ 


fl 
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, . 11' Uio moibiio-oi paicliufeo from !];<! first 

in * fioji niori'^agco sollirg inaltT liis poner of sal<^; lie 
not ihicdi prope>-ty nihjoi^t io any sub sequent; 

iiiciixiilaMiueiv-, iiunimbraaees '‘Aliioh he liiniself may have created 
Tniere property is sold by Governniont for geocnil dobls^, and 
not fur arretirs of reveniiOj they only the ri^dt^ title 
liiicred of the debtor, and do not oua-antoe the vendee a title, (d) 
A purchaser is bound to satisfy hhnboir as to the juiisdie- 
bhjii of the Court to order a sale, and iliis obligation eontinnes 
until the sale i& complete. Before he applies to the Court io 
confirm the sale, and grant him a certificate, the purchaser 
oiifilit to ascertain that the decree under ^Yluch the sale wass 


ordered is still in exlsLence. If a decree be reversed after a 
sale under it has hecoino absolute, and a certificate has been 
granted to the puicbascr, the title of the purchaser is Lot 
affected by the reversal of the decree. 

The plaintiff's title io the land in dispiito was derived from 
a purchaser at a Court's sale. The decree under which the sale 
took place was reversed in appeal. The reversal took place 
subsequently to the sale^ but before the order was made con- 
firming the sale. It was held by the Bombay High Court that 
from the moment the decree was reversed the Court ceased to 
have jurisdiction to take any further steps to oxocute it. Thoogk 
the Court, when it confirmed the sale, was probably xiot informed 
that its decree had been reversed, and the purchaser was pro- 
bably ignorant of it, yet the act of the Court, in campletlng 
the sale after such reversal, was none the less without jurisdic- 
tion, and being without jurisdiciion, could confer no title. (A 
It is the praoiice of the Courts in India not io give posses- 
sion under a judicial sale by removing tlio possession of 0110 
who is in possession under an apparent iond fide title. If the 
judgment-debtor can assert his title to possession by suit only, 
tibe tim owner of his title can have no higher claim. The Court 

ilierefore leaves the purchaser to assert his title by a regular 

— ' 

D<}u^g!m w Oulkoior ffBeimns^ & M. I. A. M7 j S. F. 0, J., 231. 

($) v* I, R. 2 Bom. 

s 
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suit. The purchaser at an execiition sale of the right iiilej and in- 
terest of ajiicigmenWlebtorj should therefore ahvays satisfy hinisoir 
that such jiidgBient-debtor isin sole possession. Wlieie thejinlg™ 
'ment-debtor i» not in possession, or is a mere co-parcener in the 
property sold, the purchaser of his right, title and interest must 
take upon himself the burden of a suit for possession. (/) 

Whenever a purchaser ^vishes to buy a propeity, the tiiio 
inueminty-bond y hereof Is partially defective, it is always safer for 

\y \fAidoi i0L‘ . . ; , t r . . , . , 

aeiectire coe. him to insist upon and obtain an indeninity-bond 
fiom his vendor way of collateral security for the title. In tho 
Presidency-towns it is cn-tomary wdth solicitors to advise siicl. 
11 precaution whenever they find some flaw or taint of fraud in 
tho title. 

When it is provided by conditions of sale of land that the 

BycLion ot a vendor shall not be bound to sliow any title prior 
contract for tlo- . ^ t t 

teotive title. to an instrument of a certain date, the purchaser 

may insist upon a defect of title appearing aliunde and before 

that date, and if it be proved to exist, may rescind the contract 

and recover back earnest-money, interest and oxpences, (jf) 

Tho fact of A obtaining a declaration of his lien upon 

certain property for an amount of debt, is no bar to B\s attadi- 

Ing and selling that property, but the purchaser will be bound 

hj that lien, (h) 

Tlio circum.'^tances, whiesh should prompt inquiry to aii 
CiiciiTustaiices intending purchaser may be infinitely varied ; 

Without laying down any general rule, it may 
bo said that they must be of such a specific 
eliaracter that the Court can place its finger upon them, and 
say that upon such foots, some particular inquiry oiighi to have 
been made, (i) BenSmi ownership, absence of title-'deeds, catch- 
ing conditions as to title, and want of possession in the vendor 
are facts sufficient to put a purchaser upon inquiry. 

(/) Tmaia7}f Mumjee v, Fuddommeu Dm$ee, 10 M. L A, fM; 
5 W. K.S F. C , 63. 

(g) Muptelierjee FeBknjee y, ISfmvyan Fmmonfee^ 1 Bom. H.CJ. Eep, 7f» 
fh) In the ma^tier of v. TFw^, 15 W. E. MB, 

{p Maj €gmm^ v MgQmen^ 11 B. L. B, 54 (F. C ) 
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Section 6.— Siander of Title* 

Where a person falsely and maliciously makes a state* 
ment in an aiiciion room or elsewhere that the vendor's title L 
defective, whereby such vendor is damoificJ, the tort thus com- 
mitted is called a slander of the owner^s title/’ It may bo 
oral, in wiltiog or in print. The words spoken or the statement 
made must go to defeat the vendors title, and there must bo 
malice, either express or implied. Slander of title/’ said Maiilo, 
J, “ oidinaiily means a statement of sometLIno tending to cut 
down the extent of title, which is injurious only if it is false* 
It is essential to give a cause of action that the siatomen j 
should hefuUe and malleious with intent to injure the plantiff. 
If the statement be true — if there really be the infirmity of 
title that is suggested, no action will lie, however malicious the 
defendent’s intention might be/^ (j) 

if the words are spoken by a stranger, who has no right 
or business to interfere, the law presumes malice ; and if ho 
cannot show the truth of his assertion, he is responsible in 
damages ; but if he is himself interested in the matter, and 
announces the defect of title hond fide, either for the purpose 
of protecting his own interest or preventing the commission 
of a fraud, the legal presumption of malice is rebutted, and the 
plaintiff must then show that there was no reasonable or pro- 
bable ground for the statement. 

If the alleged slanderer of title is himself interested, or has 
fair and reasonable ground for believing himself to be interest- 
ed, in the sale or disposition of the property, the title whereof is 
alleged to be slandered, and has acted bond fide, though under 
the influence of prejudice or misconception, he is not responsible 
in damages unless it be sho-wn that he must have known that 
there was not the slightest pretence for his interference. (^6) 
Where, therefore, a Hindu reversioner, though remote and not 
immediate, gave notice of his expectancy in a certain property 


Addison on Torts, Srd Editiom p» SOL 

[k) Bid, 
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l»V pulilHliini?; a caution in Hie E'siclianoe Gazoiie of Oalcutia 
^taiidn .0 piin‘]ia«.eis fium buying the samCj iL was la Id tliat in, 
the lil'iseiicc of malice^ the % eiidovb could not recover damages 
against Mm, (J) 

here a person claims a right in liimsolf which ho int<mdh 
to b)reo agaiobt a purchaser, he is entitled, and in common fair- 
ness to gi^e tho intending purchaser warniiig of Ids im 

tens ion ; aiid no action lies for giving such preliminniy waiinogj 
unless it can bo ‘^howD, either that the threat was made maid 
fide, only vitli the intent to injure the vcndoig and without any 
purpose to follew it up by an action against tlio purchaser, or 
that the circumstances were such as to make the bringing an 
action altogether wu*ongfiiL {^n) 

A suit for slander of the vendor^s title, therefore, will not 
Sait for slander he against a person for giving notice of his claim 
of title. U]}on an estate, eithex* by himself or his atiornoj, 

at a public auction, or to any person about to buy the estate, 
although the sale be thereby prevented ; and to sustain the 
action malice in the defendant, and damage to tho plaintiff, 
must be proved, (ti) In any ease, in order to support a suit for 
slander of title, tho plaiutiif must prove falsehood, malice and 
special damage, (o) Suitb for slander of title are very rare 
in India and as far as the author is aware there is not a single 
reported Indian decidon on tho subject. 

In an action for .slander of title special damage must be 
proTccb This damage may consist in the propeidj’- having on a 
sale fetched a less price than it otherwise would, or in the owner 
being put to unnecessary expouccs in consequeuco* Another 
essential ingredient, which will affect tho measure of damages, 
i$ the presence of malic x (p) Mere mental pain and amioty in 
the vendor, without a material damage cannot be valued by 
the law. (q) 


{1} Fer Beouohton, J , Bamdra dSfaram MimsM v. Mm Oimmn Fa!, 
(m) Wrm v Wei^U B 4 Q. B., 730. [suit Ifo. of 1870, 0.0. J, 
in) Sng^m\ T. & B llth Kd., 423. 

( 0 ) Bart on ¥. & P. 4tlTL, Ed lOa 
ip} JBroiik V. Mml, L, E. 4 Excb , 524. 

(q) Lynch v KniyM, 0 H B. O., 507^ 
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CITAPTER lY. 

iW VARIOUS KINDS OD SALES. 

Sales are cither volitnianj or camj/uhorj/. All voluntary 
sale& of imniovahle property are eftccted either by piivate cou« 
trad or by public auction. 

The very uaturc of a '=iale bv nueiion is that the property 
shall go to the highest real bidder. Each bidding is only an 
offer or proposal and tlioio is no contract nutd some bid is 
accc])ied by the fall of the hammer, v hen theie is a contract 
with an ascertained person^ namely^ the bidder to whom the lot 
is knocked down. 

If, at a sale by auction_, the seller makes nse of pretended 
biddings to raise the price, the sale is voidable at the option of 
the buyer, (s) The secret employment by the owner of the pro- 
perty of a puffer or under-bidder, at a sale by auction of such 
property is a fraud upon bo?ia fide bidders. ^ The ov nor cannot 
bid privately for his own property, and all secret dealing on the 
part of the seller is deemed fraudulent. 

All judicial sales iu exeouiioii of decrees and statutory 
sales for arrears of rant or revenue are compulsory in their 
character, for they are sales in invlhim held by the paramount 
power against the will of the judgment-debtor and the default- 
ing proprietox', and as such require a strict eomplianeo with the 
preliminary legal formalities presciibed by the Legislature as 
to proclamation, advertisement and notice to the proper pjxriies. 
The maxim, forma legal is forma mentfaZ/s, applies ^\ith peculiar 
fox*ceto judicial and statutory sales ; and any material irregular- 
ity or non-compliance with statutory provisions, whereby the 
judgment-debtor or the defaulting prior owner is prejudiced, 
will vitiate the sale ab initio and make it voidable at the instance 
of the patty injured* 

(i) The iMiaix Contract Act 18*7^ sea 123. 

* The basis of all dealings ongMto be good faith The practice of 
pufiing is a ftaud upon the mh and the public* I cannot listen to the 
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Section 1 —Of Sales for Arrears of G-OYernmeiit Bevoiiti©^ 
TIio policy of the revenue sale-laws passed toince 

fixe Fermaneiifc Settlement, has been to protect the public reveiiiio 
br placing tlie purcLaser of an estate ^oli for arrears of KW'eniie 
in tiie position of the person who, at the time of ilie Decennial 
Settlement, engaged to pay the revenue tlioii fixed. Thej^ there- 
fore gave^ or sought to give, to the purchaser, the power of abro- 
gating* all engagements made by the defaulting zaminJar or 
ills predecessors since the settlement, wdxereby the zamindari 
rents and profits, which were the security to G-overnment for 
the due payment of its revenue, were diminished, (f) 

At a sale for default of payment of Governmont revenue, 
the Collector is bound to sell to the highest bidder, even though 
(as in this case) the bidder be the husband of the person in 
arre«an In a suit against the Oolieotor personally, for damages 
on account of loss sustained by the sale to the second highest 
bidder, the clifFerence between the two bids is the proper measure 
of the plaintifFs loss and not tho actual or probable value of 
the estate. (?<f) 

Jn a suit by an auction-purchaser of a permanently settled 
estate to recover certain jallcars of ^Yhich the defendants had 
been admittedly in possession for nearly fifty years, and whicli 
they claimed as incidents to a tenure which existed before the 
date of the Permanent Settlement, it was held that the onm was 
on the plaintiff to prove his title affirmatively, {v) Sir James 
Oolvile in delivering the judgment of tho Judicial Committee 
in this case thus dwelt upon the first principles as to the 

argument that it is a common practice. Gaming, stock-jobbing and swind- 
ling are all rery common, but the law forbids them all. Per jbaiiu 
MAXswnm 

{i) Fer Sir James Cowire in KMja Aumoolah v, Ohkm Okmdw 
Mm, IB M, I. A, m ; 13 W. E., P. C, 24 Pandit’s P 0 537. 

(n) Fer Fmm axo Baieky J. J. in Mr. Oormll v, Mt. 0dm Tam 
8 W. E., m ^ 

{p) Fw^m V. Meet Mahmied Momm, 12 B, L. R (R G), 
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status and riglits of and aiiction-pnrcliaser : In tlio case of 

an anction-piircliaser tlie cause of action mn«t be talreii to liavo 
first arisen at tlie date of the purchase, and eonseqnentlj that the 

defendants cannot plead their long possession as an absolute bar 
to the suit. The statutory title, however, which the law gives to 
an auction-purchaser is that, for the protection of the revenue, 
and in order to ensure its due payment by him and to avoid the 
necessity of repeated sales of the property, he is remitted to all 
those rights which the original settler at the date of the perpe- 
tual settlement had ; and may, in consequence of that, sweep 
away or get rid of all the intei mediate tenures and incumbrances 
created by preceding zemindars since that date* In the asser- 
tion of this right, the auction-purchaser is, no doubt, in many 
cases allow^ed to have the benefit of a certain presumption, and 
by virtue thereof to throw the burthen of proof on his oi>ponent. 
That presumption, liowwer, is founded not so much upon the 
principle which I have just mentioned, as upon the principle 
that every biga of land is bound to pay and contribute to 
the public revenue, (w) unless it can be brought within certain 
tnowui and specified exceptions, and that the right of the Za- 
mindar to enhance rent is also presumable until the contrary is 
shown. Accordingly, in many cases, which may be found in the 
books, a very heavy burden of proof has been placed upon the 
defendants, whoso tenures have been questioned by auction- 
purchasers ; and they have had to prove, in circumstances of 
great difficulty, that their tenure did really exist at the date of 
the perpetual settlement, or even tw^elve years before, in order 
to escape the consequences of the claim* 

It is, however, to be observed that the course of modern 
legislation, and also of modern decision, has, if not in the case 
of lakhifU) lands, at least in tfio case of under-tenants, to a con- 
siderahb degree naodified the rules laid down in the earlier cases, 
by giving force to the contrary presumptions wising from proof 
pf long and undlisiurbed possession. In the prisent case the 
respondents am almost admitted to have given proof posses- 

#?) Bee PwbH Btng, Beg, XUY. oiim 
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fcioii lorapGiiod of iiocii'ly fifK* yonrs* liut^ if ilipy licul lut 
done so. iliib paiiieiilar case \^ollkl3, in ilieir Lordships’ opinion, 
stand ekar of tlie probiimptions the appellant iiivokeb In 

Ills fa V(jr. For the respondents are claiming lliese or 

rhditb of fidierv, ab an incident to a teniiie admitted to be in« 
c*apa!)le oi being disiiubed by the Zamindar — a tenure A\hieh 
exibied bt fore ilie date of the perpetual settlement. Tlie ques- 
tion therefoie resolves itself into one of percel or no pared,— 
'^\lieiher the jdlLars are parcel of the old estate of the under- 
tenant, or whether they have been granted by an act of the 
Zamindar for the time being subsequent to the perpetual settle- 
ment. Therefore, it seems to their Lorddiips that there is 
nothing to relieve the appellant from the ordinary nilo which 
the law imposes on a plaintiff, namely, that of establishing his 
own title affirmatively, and indeed of making out a strong title 
in Older to disturb a possession of very long duration. Their 
Lordships are, therefore, of opinion that the Oouris below '^vere 
right in holding that the burden of proving that these jalkars 
did form part of tlio assets upon vliioh the settlement was made, 
and that his means of meeting the revenue had been diminished 
by ihe alienation of them by means of acts su))sequent to tho 
date of the perpetual settlement, lay upon the appellant.^’ 

In a sale for arrears of Crovernmeni rovenuo the Govern- 
ment stands forth as the paramount vendor, and the purebasor 
isnotpiivy in estate to the defaulting proprietor. He docs 
not derive his title from him, and is bound neither by his 
acts nor by his laches, although he acquires the proprietory 
right of such defaulting owner by operation of law. (d) 

A purchaser at an auction sale connot, where lands are hold 

IpmelmM^rat tuider an hereditary gliaiwallt/ ionme oriffinallv 
au aiictkni sale , i t p ^ ^ ^ 

for aireaivs created before the Hecenniai teottlement and at a 

mLiy resume those lands on the suggestion 

temirc. ih^i the ghaiwally services (guarding the passes) 

are no longer required. The omission of words of iuhetitanee 

does noilhow conclusively that a saoad is not temdit$rj i it 


(r) Mmmke$ Butiml E^^hman v 6 W* 
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being shown that a glmUvally tennre had descended from father 
to son for several generationSj it was held that it was an here- 
ditaiy tenure, {if) 

A purchaser at a sale for arrears of Government revenue is 
not entitled noder Eeg..XLIV. of 1793 to cancel a ghatwally 
tenure created subsequently to the permanent settlement. It is 
doubtful whether he would be entitled to enhance the rent, (z) 
Their Lordships of the Privy Council thus expressed their views 
on the subject Assuming that the ghatimUy tenure in ques- 
tion w^as created subsequently to the date of the Permanent 
Settlement, namely, in the year 1794, their Lordships are of 
opinion that the plaintiff would' not as an auction rpurchaser be 
entitled to turn the defendants out of possession, but that his 
only right, if any, would be to enhance the rent. The decision 
in the ease ot Ranee Surnomoyee v. Siitteeschunder Roy (a) was 
upheld in the case of the Raja Satyasaran Gho&al v, Mohe^h 
€kander MitierR (&) 

In Ranee Surnomoyee v. Sutteeschunder Soy the zamindari 
was sold for arrears in 1843> and the Privy Council in dismiss- 
ing a suit by the Zamindar for enhancement (nearly twenty-three 
times) of the original rent of a ialukddm tennre held at uni- 
form rent for more than 60 yeai’s- ruled (i) that the auction- 
purchaser, whose representative the Zamindar was, had an 
option to confirm the existing rate of rent, and must upon the* 
evidence be taken todiave exercised that option in favour of the 
defendant Talnkdar ; (ii) that upon a construction of the in- 
tent and policy of Bengal Beg. XLIV of 1793^ the Govern- 
ment cannot be supposed to have intended a wanton and unjust 
disturhanee of vested interests by a purchaser at a revenue- 
sale^ (hi) that the existing interests of the Talnkdar did! not,. 

fmtO;, cease to exist without any act done by the pur- 

(pXKoolS^mp Warain Singh w The Gmmymmt India. li'M, I, A.. 

ur. a c. Paodit^s p. c. l ToI. m 734 $ ii b l. b, 71. 

(4 Maja Liianand Singh Bahadur v, Thalim Mmomififm Singh 
13 B. I* IU| B.. Ci, 12A 

(a) ICf M. I A., m. S, a Pandit's P. 0 X Vol IX, 60. r420. 

P) gB. L P 0., S3 ; 12 M. I A., 263 ; Pandit's P. C. X Toh 
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SEC 5, EEa XLIV OE 1793, 


[Chap. IV. 


cliaser at the GoYernment sale in 1843 ; and (iv) tliat ii 
was not ilie duty of the Judicial Committee to support a 
claim wliioli was manifestly unjust^ inasmuch as during the 
long period for which the property had been held at a small 
uiiTarying rent, it had been bought and sold, and changes and 
improvements had been made, no doubt at considerable expense, 
and upon the faith of the rent to the Zamindar remaining un- 
changed, and that the plaintiff himself having purchased while 
that state of things continued must be presumed to have pur- 
chased for a price calculated accordingly. Their Lordships 
thought it unnecessary to decide whether sec. 5^ of Eeg. XLIV 
was to be construed as giving a power only to the purchaser, or 
to him and his heirs, or a power attached to the zamindari 
w^hich passed to subsequent purchasers. They w^'ere, however, 
of opinion, that a constriieiion which would render the title to 
property uncertain, ought not to be given to a power of this 
description. 

In Raja Satyasaran G7io$al v. MoJmli Clmnder Mitter^ 
the zamindari was sold for arrears of Government revenue 
under Beg. XI of 1822. The purchaser’s representatives in 
interest sued to enhance the rent of an undor-tenure, the here- 
ditary and istmamri character wher eof was legally presumed 
from evidence of ^^ong and uninterrupted enjoyment, and of 
descent from father to son.” It was held by the Judicial Com- 
mittee following Ranee Siirnomoyee^s case : — 

I, That the purchaser's representatives had no right to 
enhance. 

IL That a sale for revenue cannot of itself merely, and 
without any act, proceeding or demonstration of will on the part 
of the purchaser, alter the character of an under-tenure. 

III. That sec. 5, Reg. XLIV of 1793 declares the general 
principles upon which all subsequent legislafion as to revenue 

* Eec, Y , 'Beg XLIV, 1793, provides that -vylieii a zamindari is wld 
at a pubMc sale for disobai'ge of arrears du® from tb© proprietors tp the 
OGvernment, ** all engagements which such proprietors shall have 
ed with dependent TaluMar^^ whose Talm/a may he situated in the land 
sold, m alia all Ipases to under-farmers and to (with tho 
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sales lias proceedeclj namely^ that of putting a purchaser at a 
sale for arrears of revenue in the position of the party ivith 
irhom the permanent settlement was made. 

IV. That a suit for enhancement implies such a privity 
of title or tenure existing between the parties^ that a claim to 
some rent is legally inferrible from it. 

Their Lordships did not in tliis case deem it necessary to 
consider whether the stringent powers given by sec. 5 of Ke- 
gnlation XLIV of 1793 aiidss, SO and 83 of TLegulation XI of 
1822 (repealed by Act XII of 1 S41, and this again repealed by Act 
I of 1845 and Act XI of 1859) to purchasers, could in any case 
bo exercised eo nomine by the heirs or assignees of such pur- 
chasers. Justice and sound policy alike require”, said Sir 
James Colvile, ^"^that inasmuch as the law has given those strin- 
gent powers for the particular purpose of enabling the purchaser 
again to make the income of the estate an adequate security 
for the public revenue assessed upon it, and the exercise of them, 
cannot but occasion groat hardship to under-tenants, and in- 
security to property, they should be exercised within d. reasonable 
time. And their Lordships believe that that object has now been, 
in some measure secured by Acts X and XIV of 1859,” 

According to the decision of the Privy Council in the case 
oi aiic- Banee Sarnomoyee 3faharaja Suttees^ 
Bahadoor, the right of an auction- 
of Eeafc mider purchaser under sec. 5 of Eegulation 44 of 1793 
Keg. 44 of 1703. to raising the rent of a taluk created 

by the de&ulter to what is demandahle from it according to the 
pu 7 yuna rates prevailing either at the time when the taluk is 

exception of the engagements, Fotfahs, and leases specified in secs. YJI. aud 
YIII.,) shall stand cancelled from the day of sale, and the purchaser or 
piirchfwers of the lands shall be at liberty to colleen from such depenaenfc 
FaiuMarSf and from the Byots or cultivators of the lands let in wm* 
and the lands not farmed, whatever the former proprietor would have been 
entitled to demand according to the established usages and rates or the 
Fergmnah or BMrbt in which such lands may be situated had the engage- 
ments so cancelled never existed,^' And sec. YII of the same Eegulation pro- 
vides, that sec. V is not to authorise the assessment of any increase upon 
the lands of such dependent Waluhdm% m were exempted from increase 
at the Beoennial Settlement of ll^d^ 
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EXCEP. 4 TO SEC. 37, ACT XI OF 1859, 


[Chaf. III. 


created or at tlie time when the auction-purchase takes place ; 
and he cannot demand any higher rent even if, at any subse™ 
qiient time snch higher rent be in accordance with the pre- 
vailing current rate, (c) 

In a suit) to avoid an nnder-tennre by the ptirchasers at an 
Structures and anction-sale for arrears of Government reventie, 
^SuiithcmLii- the defendants contended that the tenure was 
to^sec.^37^oTA^ created prior to the Permanent Settlement and 
Xl.of 8159. that some portion of the lands comprised in it 
were covered with permanent structures and improvements, 
and that, accordingly, it was protected under exceps. 1 and 4 
to sec. S7* of Act XI of 1859 : but the lower Court gave a decree 
to the plaintiff and annulled the iinder-tennre. Ileld^ by 
White J. that, notwithstanding a party may fail to show that 
his tenure was created prior to the Permanent Settlement, yet 
he is entitled to the benefit of the 4th exception in respect of 
any permanent structures that may be upon his holding, (d) 

A person holding land, which is not protected from the 
ActXIof 1S59 operation of sec. 37 of Act XI of 185Sby any of 
nee, 87, excep, 4. the first three exceptions, is yet entitled to the 
benefit of the fourth exception in respect of any of the items 


(f) Moldni Mohmi Eoy IcTiamo^ee Dossee, I. L. B , 4 Oal, 612. 

{d) Bhago Bihee v. Eamhaut Moy OJiowdhery^ I. L. B, 3 Cal., 293, 

^ SEC. 37 OF ACT XI OF 1859. 

XXX YII. The purchaser of an entire estate in the "permanently 
hSer'of \naa- Settled Districts of Bengal, Behar, and Orrisa, sold 
Sly s5t£T*S- under this Act for the recovery of arrears due on 
SJtt awlars.^'^^ acGount of the same, shall acquire the estate free 
from all encumbrances which may have been imposed upon it after 
the time of settlement ; and shall be entitled to avoid and annul all 
under-tenures and forthwith to eject all under-tenants, with the 
following exceptions : 

First Istemraree or Mokurreree tenures which have been held 
at a fixed rent from the time of the permanent settlement. 

Secmdly^ Tenures existing at the time of settlement, which 
have not been held at a fixed rent Provided always ihat the repts 
of such tenure shall be hable to enhancement under any law fo;r the 
time being in force for the enhancement of the rent of such tenures, 
Talookdaree and other similar tenureB created since the 
time of settlement and held immediately of the proprietors of estates, 
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mentioned therein^ which may have been established on the 
land ; and tliero is nothing in the words of the exception con- 
fining the benefit of it to tenure or under-tenura holders^ and 
excluding the ryots from it. 

The benefit of the fourth exception to sec, 37^ Act XI of 
1859 must be limited to improvements effected bo7id fide and to 
permanent buildings erected before the revenue-sales, and should 
not be conceded to anything subsequently constructed^ or which 
appears to have been constructed merely for the purpose of 
defeating the rights of an auction-purchaser. Subject to this 
reservation^ it does not matter whether the improvements have 
been effected by the present holder or by some previous owner.(r) 

Any co-proprietor purchasing an estate sold for arrears 

Section 63 Act (Jovernment revenue, repurchases it subject 
Xl of 1859-piir- , , T . t 

chased by co*pi*o- to all mctimbranoes existing at the time oi sale, 

purchaser is a non-defaulting pro- 
prietor and the incumbrances were made by defaulting pro- 


and farms for terms of years so held, when such tenures and farms 
have been duly registered under the provisions of this Act. 

Fourthly. Leases of lands whereon dwelling houses, manufac- 
tories, or other permanent buildings have been erected, or whereon 
gardens, plantations, tanks, wells, canals, places of worship, or burn- 
ing or burying grounds have been made, or wherein mines have been 
sunk 

And such a purchaser as is aforesaid shall be entitled to proceed 
in the manner prescribed by any law for the time being in force for 
the enhancement of the rent of any land coining within the fourth 
class of exceptions above made, if he can prove the same to have 
been held at what was originally an unfair rent, and if the same shall 
not have been held at a fixed rent, equal to the rent of good arable 
land, for a term exceeding twelve years ; but not otherwise. 

Provided always that nothing in this Section contained shall be 
Proviso. constraed to entitle any such purchaser m aforesaid 

to eject any ryot, having a right of occupancy at a fixed rent or at a 
rent assessable according to fixed rules under the laws in force, or to 
enhance the rent of any such ryot otherwise than in the manner 
prescribed by such laws, or otherwise than the former proprietor, 
irrespectively of all engagements made since the time of settlement, 
may have been entitled to do. 

(«) AU V, A^mi4 ABf L L. B., 8 Cal., XIO, 
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BrPX'UASE BY CO-PROPETETOB. 


[Chap. IT* 


prieiors.^ Soeli eo-proprietor so piirclinsing is in tlie same 
position wlieilier lie Durchases bennml tlirongli a third psrtjj or 
piirclia^cs it from the third party after the latter had purchased it 
for himself, (f) 


(f ) Mahomed Gctzee Olioiudhery v. Pearee MoJiwi 21oolcerjee, IG W. R., 

130 . 


# SHC. 73 , r4, 53 AND S4 OF ACT XI OF 59‘ 

XITL 'WiieiiOTor the Collector shall have ordered a separate 
Sale of separate accoixut Of accoimts to bo kept for one or more shares, 
if the ebtate shall become liable to sale for arrears of 
rcTenne, the (Collector or other Ofheer as aforesaid in the first place 
shall put up to sale only that share or those shares of the estate from 
which, according' to the separate accounts, an arrear of revenue may 
be due. In all such cases notice of the intention of excluding' tlie 
share or shares from which no aiTear is due, shall be given in the 
advortisemeiit of sale prescribed in Section YI of this Act. The share 
or shares sold, together with the share or shares excluded from the 
gale, shall continue to constitute one integral estate, the share or 
sliares sold being charged with the separate poxtion or tlie aggregate 
of the several sopai’ato portions of juxnina assigned thereto. 

XIT. If in any case of a sale held according to the provisions 

luilef ceSn preceding Section, the highest offer for 

cHuditiuns. the share exposed to sale shall not equal tlie amount 

of arrear due thereupon to the date of sale, the Collector or other 
Officer as afm^esaid shall stop the sale, and sliali declare that the en- 
tire estate will be put up to fcalo for aiTears of Revenue at a fuiui^o 
date, unless the other recorded sharer or sharers, or one or more of 
them, shall within ten days purchase the share in arrear by paying to 
Government ilie ivhnle arrear due from such share. If such purchase 
be completed, the Collector or other Officer as aforesaid shall give 
such oartiticato and delivery of possession as are provided for in 
Sections XXVIII and XXIX of this Act, to the purchaser or pur- 
chasers, who shall ixave the same rights as if the share had been 
purchased by liim or them at the sale. If no such purchase be made 
within ten days as aforesaid, the entire estate shah be sold, after 
notffieation for such period and publication in such manner as ig 
prescribed in Section YI of this Act. 

LIII. Excepting sharerB in estates under butwarrah who may 
Rigiits yif a pup have saved their shares from sale under Sections 
m my esiate. XXXlil and XXXIV Regulation XIX. 1814, and 

sharers with whom tlie Collector, under Sections X ami XI of this 
Act, has opened separate accounts, any recorded or unrecorded pro- 
prietor or 00 -parfner, who may purchase the estate of which he is 
proprietor or co-partner ; or who by ro-purohase or otherwise may 
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A in November 1862 piircliased a portion of an estate sold 


Fiirclia'-e by 
Uiwecoided co- 
partner upon 
sale, lor An ears 
of lieveinie sub- 
ject to Eiicum- 


on execution of a decree against tlieir proprietor. 
Tills sale was not confirmed till tlie Dili February 
1863* Default occnred in the payment of the 
Grovenimeiit revenue in January 1863, and tlie 


biaiices, entire estate was put up for sale by the Oollectorj 

and purchased by A on the 2Dth March 1863* It was hold that 


A at the time of his second purchase was an unrecorded co- 


partner of an estate within the meaning of sec. 53 of Act XI 


of 185% and therefore took the entire estate subject to all the 
encumbrances existing at the time of the G-overninent sale for 


arrears of Kevenue. (1) 


The proprietors of a joint Mehal, the jain4 of which had 


Sale for Arrears 
of Reveiiue — Act 
XI of 1859, 
feS. 10, 11 &13— 
Separation of 
Shares. Private 
Batwara-Biahts 
of Auction Pur- 
chasers — Suit by 
Purchasci’ at Pi 1- 
vate Sale for 
Possession of a 
specific Share, 


been partitioned under sec. 10^ of Act XI of 
185% ivere in possession of specific shares under 
a private arrangement among themselves, but had 
not obtained separation of shares under sec, 11, 
One of the propiietors sold his share to tlie 
plaintiff, and the shares of two other proprietors 
who made default in payment of the revenue 
were sold under sec. 13, Act XI of 1850, and 


purchased by the defendants. In a suit for exclusive possession of 
the share purchased by the pltdntiff, it was held that the defen- 
dants acquired by their purchase an interest in the property as 


recover possession of the said estate, after it has been sold for arrears 
Aiiaofaptirciwer unclor thls Act ; and likewise any purchaser of an 
of an estate not estate sold for arrears or demands other than ihoso 
accruing upon itself ; shall by such purchase acquire 
the estate subject to all its mctunbrmces existing at the time of sale 
and shall not acquire any rights in respect toundor-ionants or ryofcs, 
which were not possessed by the previous proprietor at the time of 
the sale of the said estate. 

HT. When a share or shares of an estate may be sold tmder 
clafOT ofs^are* pfovisiom of Sectiou XIII or Sectiou XI?, the 
^ purchaser shall acquue the share or shares suljeet to 
(xU meumhrames, and shall not acquire any rights which were not 
possessed by the previous owner or owners. 

(f) Ahdul Bari v. Mauias Koondoo^ I, h. E., 4 Cal , 607. 
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an undivided estate, and the pUinkiT was not entitled as against 
tiem to liave exclusive possession of any specific sliare, (g) 

Under section 53 of Act XI of 1859 a co-proprietor who 
Be-piircliase by purchases henami an estate ata sale for a rrears .of 
EiglitTcJaiidS- Government reveune, takes it subject to the sii- 
teimits under bordiiiato talnki rights, izara or other incntnbraiices 
Ac^t^Xl of ibSO, ) 3 y i]^Q defaulting proprietor* (1) 

Tlie sale of an estate for arrears of revenue where no such 
arreara exist, is null and void, even though it is regularly con- 
ducted, and the purchase is made bond Jide, (i) 

Section 26 of Act I of 1845, which enables anction- 
purchasers at sales for arrears of revenue to eject tenants in the 
province of Benares, ,is by sec. I of Act X of 1859, made 
subject to the modifications contained in the latter Act. There- 
fore, notwithstanding a sale by auction for arrears of revenue, 
a mokururee tenant in the province of Benares is entitled to 

receive a poHah at the fixed rent theretofore paid by him. (j) 
TTie power of purchaser at a revenue sale to annul and avoid 

all incumbrances, is limited to purchasers of entire estates. 

The principle that the purchasers of estates at revenue 
sales acquire them free fiom all incumbrances and in fact in 
the same condition in which they were at the time of the Per- 
manent Settlement, is equally recognized by Act XI of 1869' 
as by the laws pre^dous to it. (1) 

The object of sec. 5, Beg. XLIV of 1893 taken together with 
iec. 7 was mt the destruction of the under-tenures upon the sale 
of the parent estate for arrears of Government revenue, but 
only to empower the purchaser at sitch sale to avoid the subsisi?- 
ing engagemonts as to rent, and to enhance the rent to tlie 
amount to which, according to the established usages and rates 
of the purgunah or district, it would have stood, had the can- 
celled engagement so avoided never existed, (m) 

(g) &um/adeen Mmer v. Mheeroo Muwiul^ 14 B. L. E., 170. 
fA) Mukotmd Qazi Ok&wdh^ t. J. Q Letmier, 7 B L. B., Ap. 

(t) Sreevmnt Lull Ghose^ v. Bhmia Soord&ry Dmm&y 12 W» 276# 

(/ ) Mmm V. Balmh Bingh^ 1 H. *W. B., Par. 8, p. 153. 

(l) KulMm^ GhuBB V, Chandra Mohtni Dassee^ 8 W, E,, 68, 

CO Golmh Mm^ BmM v. Murro Olmndsr BhQMS^ 8 W . Bu 62, 22^ 

(m) 2 W. B,, B C- 14 ^ See also, 11 W. B., P. C# 10. 


i I 


-^oricz rxDEE sEa 5, ict xi or ibri 


The purchaser at a revenue sale maj get rid of a title 
created by adverse possession. (?^) 

Where laiidj in the poStoe=5sion of a moitgagee, is sold by 
the mdmlatddr for arreais of Government land-rcvemie^ it was 
held that as the Lind-re venue is a paiamoiini charge on the 
iandj vhoever derives title fiom the occupant iakcN it 4ihp^et 
to that charge^ and that, theiefoi’e, the piirclaasor at the sale was 
entitled to the land^ free from anv moitgige Hen. o) 

Act XI of 1859 is to a great extent a remedial Act pas'^e i 
for the benefit of the subject, and in order to relax the stiiogenev 
of foimer statutes^ hereby the crown was empoweiTcl io sell 
estates for non-payment of revenue. Section 5 of the said \et 
applies to estates which are under attachment issued under the 
Civil Procedure Code, and which are in the hands of a Manager 
appointed on the application of the judgmenl-deblor for the 
purpose of liquidating the debts. Such attachments are not 
superseded by the appointment of a manager. The words 
arrears of estates under attachment’' ‘'tpply to cases where a 
portion only of an estate is under atiaelmient, as well as to 
eases in which the whole estate has been attached (p) A 
cerditor obtaining an attachment under the Civil Proceduia 
Code/’ said the Privy Gouneil, had an inchoate interest in the 
land ; Ills debtor could not alienate it, and no judgment creditor 
even if his judgment were prior, who obtained subsequent 
executiouj would have any nghts against him. It may he 
said that the estate was virtually in the custody of the law. 
That being so, the judgment-creditor had an obvious interest 
in knowing w^hether or not the revenue wms paid ; in other 
words in knowing whether or not the estate in wliich he 
had an interest was forfeited. It may well be tliat the Legisla- 
ture may have thought that, under those circumstances^ ho was 
entitled to be informed whether the estate was or not liable to 
forfeiture, in order that he might step in, as he might under 

T^ahur DasB Mop Chowdhery y. Wohin Gko$e^ 15 W. E., 

552, ifaraia Qhmi&r OhomiMry V. Taylm*, 8 Calc, L. E. 151. 

fy) Abdt^I Qani v. Xnshnqfi, 10 Bom H. C. Eep , 416. [2^7, 

Ip) Mmwari Lml SaM v. MaMhir F&^md Smg» 12 B Ia B. (P €.), 

f u 
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NOTICE, A CONDITION PRECEDENT' [Chap. 


sec, 9 of the same Act, and pay the revenue and prevent ilie 
forfeiture. It appears to their Lordships that an estate, any 
portion of which is under attachment, cannot be said to be free 
from attachment, and is, in fact subject to attachmeni. Tlfe 
reasons vhj the Lt^gislature should direct information to be 
given to a creditor would apply as much to the case of the cre- 
ditor having a lien on a small, as to one having a lien on the 
whole or a large part of the estate.’^ (q) 

To sell an estate for arrears after lulling the proprietor into 
a falsa sense of security by failure to give him the notice w^hich 
the Law prescribes as a condition precedent to the sale, is of 
itself a very material injury irrespective of the amount of pur- 
chase-money realized, and one amply sufficient to warrant a 
Court in annulling the sale under section 33, Act XI of 1859,(r) 
There is no doubt that the principle under which pur- 
chasers of estates at revenue-sales acquire such estates in the 
condition they were in at the Permanent Settlement, is equally 
recognized by the last sale-law (Act XI of 1859), and that it 
applies as much to actual encroachments on the taluk or estate 
by neighbours, as to incumbrances or under-tenures created on 
it by the old proprietor, or by his laches, (s) 

An auction-purchaser is entitled to all lands situate within 
his purchased property, (i) He has now 12 years within which to 
bring a suit to avoid encumbrances and under-tenures under 
sec* 37 of Act XI (u) j and within 12 years from the date of 
his purchase he may sue to recover any land originally included 
within the estate sold for aiTears of revenue (t?). He is 
barred by implied acquiesence from pleading that he is not bound 
by the acts of his predecessor, if he does not question those acts 
at any time within 12 years from the date of his purchase* (w) 

(q) PiSf* SiE B P. COLLIRE, 12 B. Ji. Ki 302-a 

(r) Mahahir Frosad Sing v. VoUectoi^ of Tvthoot^ 15 W* R. 137. 

(4 Per SBroN*EiiBB and Maobhersoh J. JT., in Goluk Mm^ Bmsm 
v* Sum 8 W*. R., 62. 

(IS) Bukao w Vergag MaJhioon. 25* W* 555, 

iu) Bm Am XV of 1777, B^hed. il, Art 12L 
(p) 15 W. B*, 48L 

(w) &Mom 18 W. 2^1* 
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Ao aoction-purcbaser lias no right to question the acts of 
a single co-sliarer in respect of a lease granted by him of land 
separately enjoyed by him under an arrangement made by the 
several coparcencrSj by '%^liich such a lease by one of them 
was to be looked upon as the act of all. {.r) 

Where M having purchased the zamindari rights of Govern** 
ineiit in certain taluks, after a procLtimition that a purchaser 

viii be bound by the settlements entered into by it with the 
dependent Talukdars, defaulted sub&equentl}^ in the payment of 
the Government revenue, and the melial was sold under see. 
37 to G : it was held that G was in a very different position from 
M and was not bound by the terms of the Government procla- 
mation, but w’^as, as bis sale-certificate showed, the purchaser 
of an entire estate/’ (?/) 

Certain lands in the Zillah of Allahabad were sold by the 
Comp^jnsation Collector, for arrears of Government revenue in 
ilpcm ^ 1802, and a suit to set aside the sale was brought 

tioii of sale. El 1820. Notwithstanding the great lapse of 
time, restitution of the property was decreed by Mofimil and 
Sadder Special Commissions constituted by Regulation I of 
1821. On appeal, tiie decree was confirmed by the Judicial 
Committee, But, considering the laches of the plain! ifli the 
conduct of the Government functionaries in the transaction 
and absence of fraud on the part of the purchaser, the Com- 
mittee pronounced the purchaser entitled to compensation from 
Government under ck 2, sec. 4 Reg. I of 1821. {^) 

Engagements entered into by trespassers having no right 
to occupation of land, can never be good against an auction- 
purchaser under section 37 of Act XL of 1859. {a) The rights 
conferred upon a purchaser under this section are transferable 
to another person, if the transfer follows immediately upon the 
sale, or within a reasonable time thereafter. (5) 

(j*) Momkuv Mukerje^ v, Jo^Imsm Mukm^^e^y 6 W. B-s 315* 

Ci/) Gholam Mukdjoni v. A&huk Bt^bee, 25 W. R., 86. 
iz) Maharmah Fm^sad Mamin w Lai Oknlier^ai 

3 M. I, A,, lOO. 

(a) Tkaknr I)a$B v. Nohm Krhta Ghase^ 22 W. B., 126 
(^) Xfif kii OMnder Bait v. Jahai^ Ah, 22 W. E., 20. 



SALE FOE IN ADEQUATE PRICK [Char IV 

The purchaser of a specific portion of the land of an estate 
sepal aiely registered with a separate jnmiiia under Seciion 11— 
cdiiiioi cl aim a partition of the whole estate and obtain a sliaro 
of the i-^liole land proportioned to the amount of the sadder 
jmiiina paid by him. (r) 

A consisting of 210 mouzas or YillageSj classed for 
fiscal pui’i OSes under the names of 74 of the villages^ and 
hiuiiig by the settlement of 1197 Fiisit, a separate sum, called 
the mrhiei* junima assessed upon each of these 74 fiscal villages, 
tile s^hole constituting the sudder jnmma of the laluk^—wu^ 
sold by the Collector by public sale, in one lot, for arrears of 
Government re'venuq, at an inadequate price. The sale was 
by the orders of the Board of Revenue, but there was no direct 
proof of the Board of Revenue being apprized that the 74 
mourns constituted the vhole taluk or that the sale of any 
definite portion would suffice to cover the arrears ; nor was 
there any thing to show that, the Board, at any time before th© 
sale, specially sanctioned the sale of the wholo faiuk in one lot, 
though the sale was subsequently confirmed by it. It also 
appeared that tlio surplus of the purchase-money was appro- 
priated by the mdhjifzar for her own purposes, — -Ileld^ by the 
dadicial Committee, on a suit b}^ the mdlguzar against the pur- 
elia&er to annul the sale, upholding the judgments of the 
Courts below, so far a^ they annul the sale of the taluk 

I. That the sale of tlio whole taluJz, in the absence of any 
proof of any specific authority from the Board of Bevenuo, 
was contrary to the exx>re»s provisions of the last Regulation 
(Keg. XYIII of 1814, see. 2) on the subject and the spirit and 
the tone of the whole code of Rcgtilations, 

JL That the retrospective operation of other Regulations 
passed after the date did not directly affect the case under coa- 
siderafions, but simply confirm the view^ already taken of the 
Begulations. 

III. TImt til© effect of the consequent confirmation of the 
»le by the Board, was not to render the sale valid, as the Board 

{e) Faktf Ckuml $im % NoUdup W. E., Sp* 69. See mt^ p. 151* 


I 
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had merely a delegated authority expie&*ly requiring them to 
exercise tlieir disci etion befure the sale took place. 

IV. That llie indlyuzai*^ on lesto ration of the pnrcliase-moiiey 
should be entitled to reclaim the estate. The acquiescence of 
the mdlyiizar by appropriating the purchase-money to her own 
purposes, in a sale believed to have been made by the aiithoilty 
of tbe Board of Eevenuc, could not give legal cfiieacy to a sale 
altogether void for want of such authority ; and the terms of sec* 
27, Reg. XI, 1822, did not lefer lo eases of money received 
previous to its promulgation, nor ought in justice to be extended 
to them. 

But their Lordships did not approve the decisions of the 
lower Courts, which directed the mdlguzar not to refund the 
purchase-money, or to call for an account of the mesne profits, 
being based upon a mere assumption that the purchaser had 
been fully repaid out of the profits of the estate during his 
possession ; and directed that an account should be taken of the 
principal and interest, due on the purchase-money, and also of 
the net profits during his occupation, making all just and reason- 
able allowances for permanent improvements. And, as the 
purchaser stood acquitted of all blame in the transaction, so 
much of the decree of both the Oouits below was reversed, as con- 
demned the appellant in costs, and both the parties were ordered 
to bear their own costs both in the Courts in India and abroad. (cj) 
An auction-purchaser at a revenue sale of a permanently 
settled estate is remitted to all the lights possessed by the 
original settlor at the date of the settlement. In oi'der to abolish 
tenuies and encumbrances subsequently created, his cause of 
action dates from hh purchase, (e) 

Where an auction-purchaser at a sale for arrears of revenue 
applies for measurement of the purchased estate, and no objection 
is made in the first instance on the score of ability to measure 
by the ryots, the applicant’s right to measure is undoubted, (f) 

(d) Mahmr<^^k Miiierjeei Bmgh t The ImrB of the late Rame^ mMom 
Bajah J'ummt Btngh, 3 M 1. A., 42 ; S.C. FaudiVs P.CJ Vol. I ^ 2ZB, 

(e) Narm Ohmvder Oliewdlhery v, Taytvr^ 3 Calc. L. E , 151, 

if) AMeol B^rm v NiU^m%md Bgmidoo^ 21 W. R., lOS. 
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Where a zamlndarl h sold for arrears of GoremmeBi re- 
veiiiiej tlie right to iinpeaeli such sale extends not only to the 
defaulting proprietor, but also to owners of under-teniires. Ac- 
cording to Bengal Regulation XI of 1822, sec. 30, the pur- 
chaser at a Revenue sale, acquires the property free of all 
iiicooibranccs, and tlie under-leases are necessarily extinguished. 

Upon a sale for arrears of Goveriiiiient revenue, ilio 
iruvcrninent became the purchasers, and the sale was confirmed, 
A fterwards, the Government granted a lease for 20 years. At 
the time of sale, the onmhuJarl was subject to an Istbnmn or 
pei’petiial lease. Xo action was instituted to annul the sale, 
but the GuvernmenUhaving doubts about the legality of the 
pale, made over the zanimdari to the original proprietors, sub- 
ject to the recognition of the rights of their (GovernmenUs) 
lessees. Subsequently the original proprietors uphold the lease 
of the Government lessees to a part of the lands at a reduced 
rent In an action by the perpetual lessee for possession and 
mesne profit: — Held^ that tinder Bengal Regulation XI of 
1822, section 30, the perpetual or kthyimri lease was extin- 
guished, and that the Government restoring possession to the 
original propreitors, subject to the rights of the Govermeiit 
lessees, was a matter of compromise, and that such arrangement 
did not amount to an unconditional restoration, reversing the 
sale, which could have the effect of the revival of the porpotua! 
or uiimmri lease* (gj 

Suit to set; aside A suit to set aside a sale for arrears of 

S^^aoveniSt Government revenue must be brought within 
revmme, Act xj qii 0 from the date when the sale becomes 

of 1877, Sched, ^ A , , . 

II, wt. 12 (e). final and conclusive, (a) 

Act I of 1 845 was not intended to a-fford statutable pro- 
tection to a purchaser at a sale brought about by fraudulent 
default, ^on a pre-concerted arrangement for the purposes of title* 
Ho one ought to be allowed to take advantage of bis own 

fy'l Wki^m L 0 I SAm, 5 M. I. A., 44*7. 

0) Ipij V. Xmoa I L. 8 Cal, 3SR 




Sec. 1.3 


KHA.N t? KHAF (P. C.) 


loll 


fraud even under a title from a Government sale for arrears of 
revenue. {{) 

In the case of a fraudulent sale under Act I of 1845 by ilm 
mortg'agee’s representative in possession, tl)at Act did not apply 
so as to defeat the mortgagor’s equity of redemption ; such a 
sale, was to be considered as a private sale, and impressed a 
trust on tlie estate which passed under it. The limitation pro- 
vided by sec. 24, Act I of 1815 was inap])licabl6 in such a ease/j) 

A decree of foreclosure made in 1847 by the Supreme 
Court at Calcutta ■was irregulat hj obtained. The mortgagees sold 
the mortgaged estate to who, in execution of the decree of 
foreclosure, which he had also purchased, dispossessed the 
mortgagor. The mortgagor in 1848 filed a bill in the Supreme 
Court to set aside the foreclosui’e decree, and to redeem the 
mortgaged estate. A was a party to that suit, but, pendente liie^ 
having wilfully suffered the estate to fall into arrears of Govern- 
ment revenue, entered into an agreement with M, whereby it 
was agreed that M should bid for the estate when sold by 
auction at a sum less than its actual value. At the Government 
sale M purchased the estate henami, and it was sixbsequently 
assigned to other alienees henamu At the time of the sale to 
M, the suit for redemption by the mortgagor was pending, and 
the Court afterwards set aside the decree of foreclosure, and 
thereby made the estate in the possession of A, under his title 
from the mortgagees, subject to the equity of redemption of the 
mortgagor. A plaint in the nature of a supplemental suit was 
filed in 1860 by the mortgagor, in the Court of the District 
where the estate was situate, for possession consequent upon 
redemption, charging generally the whole transaction as between 
the mortgagees, the purchaser, and subsequent alienees, to have 
bwn collusive and fraudulent. The defendant denied collusion 
or fraud, and pleaded in bar ; first the Act, Ho. I of 1845, 

(i) Smdhm Nmir Ali Khan y. Mc^'ah OJoodh^a Mam Khm^ 8 W. B., 

399 . 

(J) Wmvah Sidhec Mumer AUKhanY, Majdh Ojmdhyarmi Kkm^ 
10 M* I- A., 540. Se© also Smnatk Ghose v. Murrmtaih Xhm 
9 B, h. B., 220. 
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spc. 24;, requiring tlie io bo bronglit within one year of ilio 
Gov^eriimeiit sale : secondly^ tlie general law of limitation^ Ben. 
Reg. III. of 1703^ see. 14, ibe suit not liaviiig been broiiglit 
within twelre } ears from the time when the cause of action 
accnieii. It was held by the Judicial Oommifiee : — - 

Firsts that the decree of the Supreme Court, setting aside 
tlie foreclosure, fjlaced the possession of A upon the footing of 
a morigagee in possession, and that from that time his title and 
liis possession were in privity with the mortgage-title, and no 
longer constituted such an adverse possession as could he pleaded 
hi l>ar to the suit, under Ben. Reg. III. of 1793, see. 14. 

Seeomlj that as there had been a fraudulent sale, under Act 
No. T of 1S45, by A, the mortgagee’s representative in posses- 
sion, that Act did not apply so as to defeat the mortgagor’s 
equity of redemption, and that the sale was to be considered as a 
private sale, and impressed with a (rnsi on the estate which passed 
under it. It was also held that as there was a fraudulent agree- 
ment between the mortgagee’s representative in possession and 
the purchaser at the Government sale, both wore estopped and 
precluded as against the mortgagor, from relying upon the 
illegality of their contract. It was further held that the efleefc 
of a foreclosure decree in the Supreme Court in a mortgage-suit 
between Hindoos is equivalent to a decree establishing pro- 
prietary right in the Courts in the Motfusil in a similar suit ; 
and that by the procedure of the Courts in India, the Courts ara 
bound to proceed according to tho facts alleged in the plaint, 
and not to refuse to try issues of fact upon the merits, on the 
ground of the legal effect of the facts alleged in the p!aint.(^> 

The case alleged in this suit was one of fraudulent mis-^ 
dealing with the properfy pledged. The arrears of Govern-* 
nient revenue m'^ere designedly incurred io bring about the sale, 
and the plaintiff claimed a right as it were to confess and avoid 
that sale, by imposing a trust on the estate which passed under 
it. The real questions in the case were whether the plaintiff 

m WanmM Nmw 

10 M. I. A., 
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could, in point of law, insist, notwithstanding tlie auction-sale 
for arrears of revenue, that as against him, the sale ought to be 
viewed as a private sale, and whether the Act (I of 1845) applied 
to the present case. The High Court and the Privy Council 
both decided that the Act w’^as not designed to protect a fraudu- 
lent purchaser on the ground that a man ought not to be allowed 
by law to take advantage of his own wrong ; and they treated 
the case of such a purchaser as beyond the protection intended 
to be given by the Act to purchasers under an auction-sale. 
Sir James Coivile in his judgment whilst he declares a Govern- 
ment sale for arrears of revenue to give a title against all the 
world with certain statutoiy exceptions, engrafts on that 
general rule this saving, that a fraudulent purchase at such 
auction-sale hy a mortgagee will not defeat the equity of re- 
demption, It is therefore settled law that if a mortgagee in 
possession allows the Government revenue to fall into arrear, 
with a view to the land being put up to sale and his becoming 
himself the pui*chaser of it, and he does in fact, so become the 
purchaser of it, such a purchase gives him no absolute title. 
One who being in possession as mortgagee or trustee, fraudulently 
obtains the proprietary right, is to be treated as still in the 
position of trustee, as regards the person defrauded. In this 
case there was a mortgage in the English form, and the mort- 
gagee remained in possession under it. Being so in possession 
he, for the purpose of defrauding the mortgagor, made wilful 
default^ in the payment of Government revenue, and at the sale 


^ The temptation to tlie proprietor to bring about a sale is in some cases 
YQTj great, ‘‘ Looking to the fact that the value of land m the permanently 
settled districts has increased very rapidly, whilst the revenue payable to 
Government has remained the same, and that a forced sale by auction is 
rarely an advantageous method of disposing of property, it may seem, at 
first sight, impossible that a sale for arrears of revenue can be anything 
but a serious disaster for the proprietor. But so far from this, it may 
happen to be one of the most fortunate things that can happen to him. 
Inasmuch as the sale for arrears of revenue gives a title to the pumlmm 
olear of all or nearly all the incumbrances, the price obtained very often 
ooBSiderably exceeds the value of the 2;emindar’s interest. hTevertheiess. 
after payment of the trifte of revenue for which the sale may have taken 
place, the surpuls sale proceeds belong to the Zemindar, subject (practi- 
cally at least) only to payment of the mortgage debts ; and even this right 
the mc^tgage finds it sometimes difficult to enforce. Consequently it is by 
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i?Mch was held in consequence, he himself purchased the pro- 
perty hendmi The Court was of opinion that such conduct 
was highly fraudulent and that the mortgagee had committed 
a criminal offence under section 405 of the Indian Penal 
Code. (1) III supporc of this view \Ye may refer to other autho- 
rities. In the cclehrated opinion of C. J. DeGrey in the House of 
Lords^ in The Tiadies of Kingston's case (m), he says, 'But if 
it was a direct and decisive sentence upon the point, and, as it 
stands^ to be admitted as conclusive evidence upon the Court, 
and not to be impeached from within ; yet^, like all other acts 
of the highest judicial authority, it is impeachable from without, 
although it is not permitted to show that the Court w^as mis- 
taken, it may he shown that they were misled! ^ Fraud,' his Lord- 
ship proceeds to state, ^ is an extrinsic collateral act, i¥hicli 
vitiated the most solemn proceedings of Courts of Justice. Lord 
Coke says, it avoids all judicial acts, Ecclesiastical or Temporal/ 
The Chief Justice then proceeds to state that fines and re- 
coveries may be avoided for covin by strangers, and gives other 
illustrations of the same principle. The case of Collins v, 
Blantern (2 Wils 34d) is an authority to show, if any were 
needed, that a Court will strip off all disguises from a case of 
fraud, and look at the transaction as it really is." 

Whenever the land revenue is in arrear, Government is en- 
Fraudulent pur- titled to sell the land and to rcalizie its due, 
is the defaulter. In a Bombay case 
plaintiff sued to recover possession of cer- 
« 1 a u s e (c)— tain land and prayed to set aside the sale of 
asSn reveime it by the Revenue Authorities for arrears of as- 
Biale — -Forfeiture se 3 si;i^ 00 t, du6 OB the land. He alleged that he 
risdiction. Rad let the land to the defendant, on condition of 

the latter paying the Government assessment and certain rent 
in cash and kind to the plaintiff; that the defendant having 

no means rare for sales to tale place, wbero there is no other default than 
that wilfulij created by the &mmdar.’* Maekby’s Lectures on Indian 

Mnm Mmw% Slmlm t, CJmmieT & W, B,, 230. 

(w) 2 Smith’s Leading 760. 
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iiitciitioiily uicidc default in paymeBt of the assessiuentj 
fraudulently caused the land to be sold by the Eevenue 
Authorities and purchased it himself. The defendant traversed 
the plaintiff’s allegations and stated that he was in posses- 
sion of the land as purchaser at the revenue-sale. The 
Subordinate Judge rejected the plaintiff’s claim, holding that 
he failed to prove either the defendant’s liability to pay the 
assessment or any fraud on his part, with respect to the 
sale of the land; and that the sale could not be set aside. 
His decree was affirmed in appeal by the Assistant Judge on 
the sole ground that the sale could not be set aside. He did not 
go into the merits of the case. On appeal to the High Court, 
it was held (by Sir M. E. Westropp, 0. J., and Mr. Justice 
F, D. Melvill) that the plaint ought not to have contained 
any prayer for setting aside the sale, but that, as it contained 
a prayer for possession, it might be road as praying (or 
at least that the plaintiff might have been permitted to amend 
it so that it might simply pray) that the defendant should, 
under the circumstances alleged by the plaintiff, be declared a 
trustee of the land for the plaintiff. It "was also held, that if 
the plaintiff’s allegations were true, the plaintiff would bo en- 
titled to such a declaration, and the defendant would be dis- 
charged of his sub-tenancy in consequence of his conduct — wil- 
ful or negligent omission to pay the revenue” — which worked a 
forfeiture of any right to be continued as tenant, {n) In such a 
state of facts, the defendant is in conscience bound to hold the 
purchased land in trust for the plaintiff, and on demand to make 
it over to the possession of the latter. 

In a case where the plaintiffs were piirdanashin ladies and 
one of their several co-sharers fraudulently allowed the Govern- 
ment revenue of the plaintiffs portion of the estate to fall into 
arrears, and led the other co-sharers who were ready to piake the 
payment on their (the plaintiffs,) behalf to suppose he was going 
to save the estate from sale, and thus fraudulently contrived to 

(») Tmid&h r, Warmm^ I. h. B., S Bom, 

72 — 70 * 
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bring the estate to sale for arrears of revenue under Act XI of 
1859, and purchased it in the lendmi of his son after maldnsr 

false lepiesentations to those i>resent at the sale as to the con- 
dition of the estate, it was held by the Calcutta High Ooiut, 
that another co-sharer aggrieved by the sale could maintain a 
suit to have the property re-conveyed though the period limited 
by sea 33 of Act XI of 1S59 and by article 14 of the second 
schedule to Act IX of 1871, for a suit to set aside the sale, had 
expired. The learned Judges (Birch and Mitter, J. J) who deli- 
vered their judgments in this case treated it as a case for relief 
on the ground of fraud inasmuch as the plaintiffs sought to be 
relieved from the effect of the fraud of the defendant by reason 
whereof they had been deprived of their property, and they 
asked to be placed statu quo, i , in the position in which they 
were before the auction-sale took place, (o) 

In 1775 a rent-free sanad was granted to M for having put 
down wild elephants, the consideration in future 
Service"' Temiies being to cultivate and keep up a body of men, 

— Eesiimption. i i « t -A i i a , 

Power of Zam- take Care of the ryots. M died, and a fresh 

CroVeimnTnt was in 1786 granted to K and E, they 

Sale, Eifecfc of, "being thought to be his heirs; but in 1807, M’s 

mission m other true heirs having established their title, Govern- 

(ience. meni gave them a iresii sanad in lieu oi the one 

to K and E, reciting the circumstances ; both these sanads were 

to cultivate, keep up a body of men, keep off elepbants, and 

attend to the safety of the ryots. Held, that this was not a 

service-tenure that could be resumed. 

The zamindari in -which these lands were situated -was 


settled in 1802, and was in 1850 sold for arrears of Government 
revenue ; the appellant claimed to set aside the sanad of 1807, on 
the ground that Government had no light to give such a sanad, 
but he contended that, if it had, it could be set aside by a pur- 
chaser at a Government sale. Held, that the sanad was not a 
new grant, but a confirmation of the one made before the 
Iksminial Settlement, and that Government was competent to 
8m V I, L. B., 3 Oalo„ p, 300, 
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give such con firm at ioD. The Judicial Committee observed • — 
^'Had this been a giant reserving to the Zamiiidar a small 
money-rent as well as the services, if indeed the latter are 
reserved to the Zaniindar, their Lordships wmuld have bad no 
doubt upon the case But it seems to them that the unex- 
plained anomaly of making mal-lands rent-fice in the hands 
of the Jaghirdais, does not affect the construction of the sanad, 
or the rights of the parties. It emphatically lay upon the 
appellant (pin chaser at the sale for aii'ears of Government 
revenue), who is seeking to dispossess or to rackient, res- 
pondents, who by themselves, or their ancestois, have bi ought 
these lands into cultivation and enjoyed them for so long a 
period; who must have been permitted by former Zamindars to 
continue undisturbed in such enj'oyment long after the incursion 
of wild elephants had become a matter of tradition, to 77%ahe out 
a clear title to resiunption. In their Lordship^s opinion he has 
failed to do so; and therefore, though they dis& ent from the 
particular grounds on which the High Court has dismissed the 
suit, they think its dismissal was light and ought to be 
affirmed.’^ (p) 

An estate having been sold for arrears of revenue under 
Begulation XI of 1822, it was purchased by Government, and 
the Government, as landlord, raised the rents throughout the 
property. Held, that the revenue-sale cancelled all former 
arrangements entered into intermediately by the former pro- 
prietors, and that the fresh settlement made by Government 
with the present proprietors will not restore former arrange- 
ments and rates because they happen to be the heirs of the 
former proprietors. (§) 

An auction-ptirchaser at a sale for arrears of revenue is to 
be bound not by what is represented to him by private parties 
e. the Sheristadar and other officem, but by the conditions of 
sale published by notification in the Official gazette* (r ) 

ip) AUmnim' Mn Mflm v. M^ir MahomecL TaMj i 52S---30* 

(f) t* Mt* 7 W* B., 190, 

(f) Fnt%e0 Mam Ckmihre^ V, OoUmtor of Goalfam^ 17 W, B., &31* 
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A sliareliolder voluntarily coming forward and paying 
an arrcar of revenue duo by a defaulting co sliareliolder^, who 
lias a separate account, before the sliare of such defaulter has 
been put up for sale under sec 13, Act XI of 1859, can- 
not claim to be re-iinbiiraed by such defaulter, nor is the defaulter 
under any legal obligation to repay the amount advanced, (s) 
The object of the Sale Law is to give a title to the pur- 
chaser which shall not be open to challenge by any body. (^) 

The title of an auction-purchaser accrues not from the date 
of sale, but from the date on which the sale was confirmed, and 
a certificate granted, (k) 

Proclamation under sec. 29, Act XI of 1859 is an act of de- 
livery of possession, from which an auction-purchaser may date 
his cause of action, (v) 

But a sale under Act XI of 1859 may not be set aside 
on the ground of irregularity in the issue of notices, unless 
such irregularity is shoivn to have caused loss or damage to the 
defaulter. 

A suit to set aside a sale on the ground that no arrear 
of revenue "was due, may be brought in the Civil Court without 
previous appeal to the Commissioner. ) 

The Limitation Act prescribes one year as the time for 
bringing a suit to set aside a sale for arrears of Government 
revenue or for any demand recoverable as such arrears, [y) 

But tins limitation will not apply wdiere the sale has been 
brought about by fiaud. {^ 0 } 

Where the original owner in the case of the sale of his 
estate for arrears of revenue, where no such arrears exist, sues 
to recover possession and obtains a decree, the decree is sufficient 

(^) Mmen Ckuniff Ghme y, MuiJdun Moltun 7 W. B., 365, 

it) Wmmesh C%under ChuUcrjee t. Collector of 2i->PergmnmhSf 
8 W. B. 430, 

(?«) DJwjmi Smg y. Wothoor Xath Jitk. W. B., Sp. S^78. 

(f>) Mozufer Wahid v. AMm 6 Cal. L, fi., 63^ 

(m} Mmsummut Liditm Mooer y. Collector of Slrhoot, 19 W, B., 2B3. 

<#) Chnm Mog v, CoUccUr of %i^JP%rg%unaU, IS W*. B., 3SS. 

i^> Mt XT ol 1877, Sched. 11, Ho. 12. 

C&i (Mmnder V. Boonder Mbso&mdarf B B* B., S 
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for the purposes of sec. 34*, Act XI of 1859, without a special 
declaration that the sale is annulled ; and the order for refund 
of the purchase-money must be made in the execution of the 
decree, (a) 

The purchaser of an a 2 /sai taluk cannot eject the holders 
of Iiowl£& and nee}7i hoxvla tenures existing before any settlement 
made of the Mahal as an aiisat taluk, so long as they pay 
their jannna according to the settlement (Z>) 

A purchaser at a sale for arrears of Government re’venxie^ 
wufh a paramount title under sec. 37, Act XI of 1859, acquires 
the estate free fiom any incumbiance which accrued tlmreiipon. 
from the laches of former proprietors, in the same way as he 
would have acquired it free from any encumbiaiice created by 
sale, lease or mortgage. In the absence of any proof to the 
contrary, such purchaser must be assumed to be the owner, (c) 
The Civil Court decreed partition (batwara of an estate) 
Sale by Collec- x^pon a suit brought by some of the co-sharers 
imaef coloiiV^of estate, and ordered the plaintiffs to pay 

Act XI of the costs of the partition. The Collector, how- 

ever, called upon the defendants, the other co-shares, to pay a 
portion of the fees of the Amin who effected the partition, 
namely, in proportion to the shares allotted to them by the 
decree, and in default of payxnent of the whole of such portion, 
he sold the defendants' shares in the estate. It was held that 
the sale by the Collector was ultra vires, and therefore ah initio 
null and void;, and that a suit was maintainable in a Civil Court 
to set aside the sale and for recovery of the property. C?) ‘'The 

jurisdiction of the Collector to hold a sale under Act XI of 
1859, is essentially dependent upon the existence of a legally 

sufficient arrear, and it appears to me unreasonable to suppose 
that the Legislature has taken away from paities their remedy 
in a case in which no arrear was due, when a mere informality 

(«) Srtenmnt Loll 6fh(i$e t. Sfiama Somderf 12 W. E*, ST0, 

(b) &li Mmkur M&^ v, Ofmnder 7 W. K.. 60. 

Tkah9»r ChmiMery v. ITohem Kime% Ghw, 16 W. E., 552. * 

(i) Baijmth 8ahu v. Zala SUal Prmadf 2 B.L. A CE-B.) 1 S. C., 
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ill conductiBg the sale might be sufficient to vitiate iV’ (e) JIr 
J ustice Jackson in delivering his judgment said : — Where the 
competenc}^ of a Court or an authoutj invested with a limited 
jurisdiction to do a particular act depends upon a condition 
precedent, and that condition is not shown to exist, the act done 
in the absence ot such condition will, I tliink, be wholly void, 
and an action will lie to set it aside, as in the case of an adjudi- 
cation of bankiuptcy where the party adjudged a bankiupt is 
not a trader, or there is no debt due to a petitioning creditor. 
I take it, therefore, that if the plaintiff can show that the act 
is irrelevant, his suit to set aside the sale will be quite main- 
tainable. 

“In this case it is quite clear that the plaintiffs were under 
no liability to pay in the expences of a proceeding which was 
not for their beneiit, and that the sale, under such circum- 
stances, of their estate as for an arrear of Government revenue, 
was an act done wholly without authority ; that the sale con- 
veyed no title, and that the plaintiff's are, consequently^ entitled 
to recover possession by a suit in the Civil Court.'” (/) 

Where, therefore, there has been a sale under Act XI of 
1SS9, for arrears of revenue, but it is found that no revenue is 
actually due to Government, the sale must be set aside as not 
coming within the pro\isions of the Act. It seems to mo,” 
observed Mr. Justice Hobhouse ; “ that it is a condition precedent 
to the assumption and exercise of any power or authority by 
the Collector under Act XI of 18o9, that there should he an 
arrear of revenue due before he can institute proceedings under 
the Actf " ( 0 ) 

One of the co-sharers in an estate which had been sold 
Pwriiase b y under Act XI of 1859 sued to recover her share 
certified purchaser (M) himself one of the 
Act; XI of 1859, original owners. Her case was that she pro- 
vided a portion of the purchase-money, but that her name was 

m Dwaska Nath J., % B. L. B,, (P. B. B.), $. 

iV lACttON J., 2 B, L. B., F. B. E. 18 & *20. 

(f| MMtm Vr Th0 (klkctor 8 B* I. E,, A|). 
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not reghtered on account of M's having no written autlioriij to 
act on her behalf. however, executed an ekr&rBamih in 

wdiidi he admitted receipt of the purchase-money of ihe plain- 
tiff’b annas share and covenanted to give her possession. Defen- 
dant denied having iecei\ed any contribution or coiisideraiion- 
liioiiey from tho plaintiff, though adniiitiiig execution of the 
ekuun4mah J/elJ, (i) that there is nothing in Act XI of 1851? 
vhioh makes it illegal for a former proprietor or co-sharer to be 
a purchaber of Mb estate at a sale for arrears due on that estate ; 
(li) that no separate title uas given to plaintiff by the eLiai » 
ndmdh, and that the suit as substantially one to oust a cei ti- 
ffed purchaser on ihe ground that pait of the purchase \\us 
made on behalf of another person, and the plaintiff was, thme” 
fore bui red by sec. 36"^ of the Sale Law , and (iii) that even if 
the ekrar fully and unequivocally admitted payment of the 
conbifleration-money, (Aal would not be conclusive evidence of 
payment as against the defendant and pi oof would have to be 
given, (k) 

A certified purchaser at a sale for arrears of Government 
revenue, suing to reco\er possession of which he has been ousted, 
is not debarred from the benefit of sec. 36, Act XI of 1859, and 
from pleading that the defendants 'were not entitled to sue him 
as being merely a beadmidar. But he may be so debarred if he 
has acknowledged that the property in troth w’-as not his, that 
his holding was merely that of a tiustee and that the property 
belonged to those from whom the defendants T.vere pui'cliasing — 
admissions whereby he induced the defendants to purchase, (i) 


(h) Mmhiamf Kci/mimv, Muzi(;ff-ur Wahid, 11 W. ff 265, 

(?) Jadub Mam l)eh v. Mam Loi him Mudm h 5 W. E. 56. See also 
Ta&udtm v JPolImmmii Bmgh, 5 B. L B , 548—40. 

# SEC 36 OF ACT XI OF 1859 

XXX VL Any suit brought to omt the certified purt^mer m 
Suit T^rotighi to aforesaid on the ground that the purchase was made 
on behalf of another paiwn not the certified pur 
chaser, or on behalf partly of himwlf and partly of 
tobbatsams«4 * another person, though by a^eemanfc the name of 
certified purchaser was UBod, shall be dismissed with costs* 

w 
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BEKAMi PURCHASE. 
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In iMs case the plaintiff was not only tlie certified ptircliaser^ but 
held rent receipts from tenants and had actually obtained posses- 
sion under Ms purchase befox'e he was ousted. 

Ill a suit to lecover posses-sion by the ostensible purchaser 
of ail estate sold for arrears of revenue under Act I of 1845, 
where it was found that the plaintiff hud stood by e^er since ina 
purchase and had for 11 years allowed the defendants to remain 
in possession and enjoy the usufruct as proprietors : ii was held 
that the defoiidants had a good defence against the plaintiiff and 
that the burden of proof was rightly thrown on the plaintiff, (j) 
Under sec* 53, Act XI of 1859 a bendmi purchaser on 
lielialf of the old proprietor is not entitled to get rid of the en- 
cumbrances created, suffered, or allowed to remain, by the old 
proprietors before the sale. (A) 

Section S6 of Act XI of 1859 appears not to apply to the 
case of property purchased bendmi at a sale for arrears of 
revenue and remaining for more than 12 years from the date of 
sale in the adverse and undisturbed possession of the beneficial 
proprietor. Such possession is not only sufficient to extinguish the 
title of the nominal purchaser, but creates a title in the former 
capable of devolving upon his legal heirs and representatives. (1) 
A bendmi purchase at a sale for arrears ef Eevenue is un- 
lawful, and a bendmi purchaser under Regulation XI. of 1822 
Wtis equally with one under Regulation VIL of 1799 
mahmi pmhibHu7B^ and on such a transaction the bendmi pur- 
chaser acquired no interest in the land which a Court of law 
would enforce or recognize against the ostensible purchaser, (m) 
A purchase by a managing member of a joint Hindu 
Mendim Pur- family in his own name, but on behalf of the joint 

c li sfi, s 0 at a « .. 

Eevenuo sale lamily at a revenTie sale told under Act I of 
Ii is not affected by the 21st* section of the 

family, ; and notwithstanding anything contained 

(ij Shmlh Johur Ah v Brmduhun CMnder^ 14 W R. 10. 

(Is) dhm Mmiji v. Askad AU^ 16 W E 13^ 

t.Mawah Wmim 11 W.E 382; 14 W B., 10 

Jekdm Chmihery v. Buitwgmn Aeha^mf l%p, Mft 

^ Ooireipottclmg to sec. 36, Act XI of 1859 
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ilieroin, tlip iiiomhAiN of tbo joint family can sue to enfoicc ii«:^lus 
act|uirecl by them uiidv i such a [purchase, as again s'* the inaiia^- 
ino inoiiibor, tlioiigli he is the sole certified purchaser (a) Tlnar 
Lordships of the Judicial Committee entirely com urred wiih 
the opinion of Iho Calcutta High Court as expi ( hy Mr» 
Justice Koiinan : The case of a purchase at a sale for aueais 

of Coveinment le^eniie made by the manager of a joint Hindu 
family in Ins own namcj on behalf of the joint family, does not 
appear to be expressly provided for by sec. 21, Act I of 1845^ 
and it would only be a f >rced construction that such a case 
could be brouglil within the terms of that section. Tlio section 
is a penal one, and should^ wo think be coiisti ued strictly. The 
suit is not brought to oust the purchaser, but to establish the 
rights of his co-sharers as joint owners with him. The language 
of sec. 21, Act XI of 1845, is different from that of sec. 36, 
Act XI of 1859. Woids are introduced in the latter enactment 
which may probably include the case of a purchase by the 
managing member of a joint family in his own named’ (o) 

A ill exchange for his lakhiraj land obtained in 1791 from 
his Zamindar 441 beegahs of mS,l land, which the Zamindar 
thereupon created rent-free. The Zamindar fell into arrears, 
and the zamindari was sold. Subsequently three persons, wdio 
had become owmers of the zamindari, applied to the Collector, 
under Section 11, Act XI of 1859, and the Collector opened 
separate accounts with each of them for the revenue of their 
respective shares. The revenue due from one of them fell into 
arrears, and his share which included the 441 beegahs was sold 
under Sceiion 13, and purchased by the plaintijBf, who now sued 
the descendants of A. to recover possession* 

Held that a sale of a share of a zamindari, under Section 13, 
Act XI of 1859, does not convey to the purchaser the share 
free from all encumbrances created by the former Zamindar, but 
he acquires the share, as laid down in Section 54^ subject to all 
encumbrances. 

{jil ^oimdun Singh r. F&Mmrain Bingh^ L. B ^ 1 L A., S4S 

(o) IMg 5 B. li. B , 548*^49 See an^j note (i) 
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Meld also tbafc mider see. 3, Regulation II of 1805^ posse®?* 
s] m of land for a peiiod upwaids of 60 years ^iiiee the passing 
of Regnhtiun XIX of 1793, \\ithoiit pa\menl of reiit^ bars the 
remedy of the Zaniindar to dispossess the holder or to resume 
the land as mal* (p) 

Wliere certain ho%i^ahi'\ and neem-Imvah tenures were never 
set a'.iile by the reveniie settlement or Revoniie Commissioner’s 
oiders, from the time they were recorded as existing rightful 
hereditary tenures of those classes at the first settlementj it wa <2 
held that the pui chaser of the ousai taluk can not eject the 
holders of those tenures under sec. 52, Act XI of 1859 so long 
as they pay their jumma according to the settlement jiimma- 
btindeo* Mr, Justice Bayley observed ; Tt is not by any 
means incompaiible with the rights of Government as a prO’- 
prietory that Jwwalas and nee m-ho wains duly constituted original- 
ly and since existing should be maintained. If they are found 
valid holdings they are always upheld by Settlement Officers at 
their old jumma, whether in Government mehals or not, and the 
power to eject does not exist as long as they pay their jammas 
recoided in the settlement juramabundee.^^ (q) 


(p) KaBtmih v Baakobekart Ckowdhrij, 3 B L R , A. C., 446. 

(q) Baroda Kanta Laka v. G dmid Ohuude^^ QqoJw^ 7 W, R ^0. 

* Rent-paying. 

t SowALA — A description of tenure in Eastern Bengal An 
intermediate holding of a part of an estate or of a farm under a 
Zamiudar or Taiukdar, to whom a stipulated portion of the rents 
eolleetid from the ryots is paid. Seem-kowah^Sk division of the 
above. a division of nem-howah. 

N. R— Revenue sales in Rower Bengal have been regulated from 
time to time by the following enactments: — Reg. XLIV of 1793 ; 
Reg III of 1794; Reg. ?of 1796; Reg. TII of 1799 ; Reg. 1 of 
1801; Reg. V of 1812; leg. XI of 1822; Act XII of 1841; 
Act I of 1845 ; and Act XI of 1859. 
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Section 2. -(A) Sales for Arrears of Bent 

Bj virtue of a sale of an nnder-teniire or an ordinary 
lease-liolil interest under section 59 of Act VIII of 1869 (B. 0.)^ 
tlie purchaser acquires it under sees. 59, 60 and 66 free of all en- 
cumbrances which may have accrued thereon by any act of any 
holder of the said under4eniire, his representatives or assi^ nees, 
unless the right of making such incumbrances shall have been 
expressly vested in the holder, (r) 

A ryoVs tenure having been sold for arrears of rent under 
Act X of 1859, the purchaser is entitled to be put in khds 
possession of the entire tenure as it originally stood, notwith^ 
standing that the sons of the ryot have been occupying huts on 
the land for more than 20 years. The circumstance that the 
purchaser happens to be the superior landlord does not diminish 
his right, (s) 

A tenant cannot by merely alienating his tenure deprive 

MefoxAriears tho Zamindar of the right which he would other- 
of rent — Trans- t 

fer of Teinire— wise have to sell it m execution of a decree tor 

mmUar’s Bo<l!s. an ears of rent. A Zamindar can sell the tenure 

in the hands of tho transferree, not being one of the judgment- 

debtors, if ho does so with reasonable promptness ; provided he 

has not done any thing to reeoguizo the transfer. 

Where a Zamindar makes a transferee a party to a suit for 
rent and accepts a decree against him joinily with other persons, 
lie must be held to have recognized the transferee as a tenant, 
although the latter^s name may not have been entered as such 
in the Zamindar’s books. (^) 

Under-tenures sold for arrears of rent under see. 105, Act 
X of 1859, other than tenures upon which the right of selling 

(f) Doiar Vhmd Eakop v. Lalla Chubeel Ij, E * 6 I, A., 47. 

{i) TdoUam4 Debee v Brc^olal Shammtf 8 W. B , 478 

(j^) Mam Kukm Aeharjm Qhmdhry v. Krkhm Mmee DeBm^ 
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for arroars oi reiil lias specially rosorved by stipulation in 
tbe enuagemeids— poltah and kabnliat — iiiterchaiigcd on t!io 
ii cation of tbo teiiiiies, do not pass free from oncimibraiices, (?/) 

Co-siicuers in iiiiniovablo property in this country .da 
not oociipy the simo fiduciary pobitioii towards each other as 
partners under English law. (?’) 

Of three joint owners of a darpaijii^ two held each a four- 
BnU' for aiii im aiiiias share, and the third an eight annas share. 
drisl^?y\leLuit'- having been made by all three in the 

iug co-4nier. payment of the rent, the painiddr brought a suit 
and obtained a decree for the arrears. In execution of this 
decree, pioclamation was made that the darpahvi would be sold 
mi the 5ih of October 1877. Up to the commencement of the 
sale, the four-annas share-lioldex's were unable to pay their 
proportionate amount of the decree. The eight-annas share- 
holder declined i^a^ing his share, and, when the sale took place^ 
he became the purchaser of the darpatni. In a suit brought by 
the four-annas shareholdci's to recover their shares from the 
purchaser,, it was hold upon special appeal to the Calcutta High 
Court that the s<de having taken place as much through the 
default of the phiintifis as through the default of the defendaoC 
the former had no ecpiity against the latter ; and that therefore 
the suit should be dismissed. In pmd ddicto potior est conditio 
defeuilerdis, (?r) 

Where the sale of a tenure for arrears of rent was brought 
Colimioii, about by collusion between the party in whose 

name it stood and the purchaser, with a view to get rid of a co- 
sharer who had neglected to have his share transferred to Ms 
name : it was held, that the transaction was a private sale, and not 
really an auction-sale for the purpose of realizing the zamindar’s 
rent ; and that, on payment of his share of the rent, the co- 
simrer was entitled to have his share re-conveyed to him. (a?) 
It being found,** observed Mr. Justice Markbj, ^^that there was 

v. FutUh AU^ (F B.) B, b. B , Sap. Yol , S40. 

(4 Mlfc. JuerxcA FiBJbB in Mmm Lfdl v. JOehmd$r 

b B 8 iM.f 11. 

{m\ im. a gW. E., m 

(£&} Qhmmiwr Bmn % MaUy^ Minkur Fmt 40 
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collusion between tbe purchaser and the person who conducted the 
salej the case fails within the principle of the decision of the Privy 
Ooiiiicil in the case of Nadr All Khan^ 5 W. P. 0., 81. 

The gist; of that decision appears to be that^ as the sale was 
not really a public one for the purposes of realizing revenue, 
but only a device to give to what was really a private transac- 
tion the incidents of a public sale, it ought lo be treated a 
private sale only- So it seems to me here that there was not 
really an auction-sale for the purpose^ of realizing the Zamin- 
daPs rent, but only a private transaction between the appellant 
and the ZamindaPs agent carried on under the appearance of 
an auction-sale. And I think the decision of the Privy Oouiicil 
warrants us in holding that whatever may be the forms gone 
through, no one will he allowed by means of a fictitious auction 
sale to cause a loss to another, and a benefit to himself- 

Upon these grounds, therefore, I think the judgment of 
the Courts below is right and ought to be affirmed ; but, as 
pointed out in the case of Shiho Soo?iduree Dossee v. PauGh^ 
eoioree Chandm (14 W. R., 159), I think the proper course is 
to direct the appellant to reconvey to the respondent Ms share in 
the property/^ 

An auction-purchaser is no exception to the rule by which 
every landlord is bound to ascertain the nature, extent and con- 
ditions of his ryot’s holding before he serves him with a notice 
of enhancement, {y) 

Where an idimamri sub-tenure had been granted prior to 

Sale of sub" 179S, but empower was reserved to tbe grantor 
teuute ior aX" . i ti n « « 

Tmm of rent, in the sanads to sell the tenure free from encum- 
brances in case of default in payment of rent, it was held by 
the Privy Oound|. that in a sale for arrears of rent under Reg. 
Till of 1831/ the purchaser did not take free from encum- 
brances created by the grantee* {z) In this case after the plaintiff 
(mortgagee) had upon foreclosure of mortgage become absolute 
owner of certain taluks and obtained a decree for possession and 


(p} LalM Si^gh r. Mi Bibee MemoonuB^^ 8 W ^ , 273 
(y) Fm^beB v. LuUhme But Bingh, 10 B, L. E , (F V ,) 139* 
# Eepeakd by Act X of tsm 

T 
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been put in symbolical possession by tlie Zilla Coin% the Zamiii 
dar brought a snmmary suit for rent in the Collector’s Court 
against the heirs of the moi fcgagor, who allowed judgment to 
to go by default^ and an ca? parte decree was made against them. 
Ill execution of that decree the taluks were sold to the Zamin- 
dar^s muktiar at a grossly inadequate pi ice. Both the Zvmin™ 
dcir and his muktiar had the fullest notice of the appellant's 
( mortgagee’s ) title and of his efforts to obtain possession 
before the deciee for sale. The Pi ivy Council said It 
lequires very plain positive law to support such a sale 
against the real owner under a decree thus obtained. No 
authority was sho\\ii to satisfy their Lordships that, by any law 
or usage^ Zamindars had the poner to sell tenures of this kind 
for arrears of leni, as a right inherent in or incident to the 
tenure, or that such power rightfiill}^ exists, unless by special 
stipulation, independently of the Begiilations* Their Lord*- 
ships do not desire by this judgment to weaken any powers that 
Zamindai’s may, by law, posses^ to enforce payment of rent. 
The only question their Lordships are called upon to decide 
is as to the validity of this sale, and they have coma to the 
conclusion, that under the Regulations in force at the time, and 
undor the circumstances of this ease, the sale was invalid.’^ In 
awarding mesne profits to the appellant (owner by foreclosure) 
against the pureliaser, the Judicial Commiiteo observed ; — Con- 
sicloring that the Zainindar proceeded to obtain a sale of the 
tenure, notwithstanding he had notice of the appellaiiPs title, and 
of the order made by the Zilkh Court for giving him possessson, 
and that such sale has been the means of keeping the appellant 
out of possession, and the cause of this suit, and that he has 
persistently disputed the title of the appellant, their Lordships 
are of opinion that the decree for mesne profits should bo against 
the heiis of the Zainindar, as well as against the purcliaser 
(mttktiar), but that execution should not be had against such 
fwirS in respect of them until after failure to obtain satisfacticMi 
from the purchaser/'’ (a) 
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III a suit to annul the sale of an imder-teniira in execution 
of a decreej under Act X of 1859, which was subsequently set 
aside on the allegation that it had been obtained colliisivoly and 
by fraud, it was found that neither the decree-holder nor the 
purchaser was guilty of any fraud. Helcl^ that the mere cir- 
Gumstance of the decree under •which the sale had taken place 
ImYing itself been set aside, did not invalidate the sale, the 
plaintiff having failed to show that the purchaser was a party 
to the fraud which led to the decree and sale. (5) 

A purchased a share of B^s taluk at an auction -sale, in 
execution of an e.%*‘-parte decree obtained against B, under 
Boc. 105 of Act X of 1859. B obtained leave under sec. 58 
of Act X of 1859 to revive the suit, and succeeded in getting it 
dismissed. He now sued to set aside the sale to A. It was 
held, that the sale to A was binding against B, notwithstand- 
ing that the decree in execution of which it had taken place 
had been set aside in review, provided the sale was bondj^de, (c) 
All under-tenures which are transferable by sale, are hy- 
pothecated to the landlord for the rent ; and the tenant cannot, 
by disposing of the tenure to a third party, deprive the landlord 
of his lien upon it. Thus, where the plaintiff had purchased, 
under a Civil Court decree, the rights and interests of a tenant 
in a certain under-tenure, and this under-tenure was afterwards 
brought to sale for ari’ears of rent by the Zamindar, it was held 
that the purchaser under the Act X sale, and not the plaintiff, 
was entitled to possession, (d) It must now be taken as an es- 
tablished principle of law, that no sales for arrears of rent 
have ipso fmto the effect of cancelling the tenures created by 
defaulting owners, but merely to give the purchaser the power 
to do so if he thinks proper, (e) 

(h) Jugal Mshor JBamrjm v. AMaga C 1 B. B. A. C. 84. 

(o) Jan Ah v Jan AH Okowdhrgf 1 B. B B, A. C , 56. 

(d) Khm'haree Mai v. Mogkoobur Ma% 2 W. B., 131 ; Q^pml Mundul 
IT, Emhlmdm 5 W. B.* 205 ; Mmsanui Bqfiimmwm v Barm 

Dhmbm^ 8 W.B , 384 j see also Eamf&ehm Ohowdhr^ v. Mem^hU Mtmdle, 
4 W E., (Act X), 30 ; Qalam Ohunier Mef v. Mfudmar Ohmd Adheeharm^ 
16 B., I * BMm Ohmd Koondtoo v. Brdjonath Faul^ 21 W, B., 94. 

|«) Ma'mijmdm Eundu v. Mamdkan O^anguii^ 3 B, L B , A. C , 431 ; 

Wf B , 383 5 Xsmar Okmdra Okuckerhutig v. Mutu Ohmdm 
B i. L 1.* App., 97 j 12 W, B,, 32. 
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Section 2.— (B) Patni Sales in Bengal. 

A '^^patni-taluk’’ primd facie conveys an liereditarj and 
transferable interest in land. (/) In Taraehand Biswas v. Mam 
Gohind Clioicdliry {g) it was contended that a patni lease^ 
though it is in form a lease^ is in fact and in substance a com- 
plete transfer of all the lessor^s rights in the land subject to a 
perpetual quit or ground-rent. Mr, Justice Jackson in delivering 
the judgment of the Court in the case made the following ob- 
servations : — It seems to iis thatpatnis^ darpatiiis and sepatnis^ 
although they may not be in strict analogy with leases in 
England, lie somewhere between out-and-out sales and leases, 
and that at all events they contain in themselves sufficient of 
the nature of a lease to incline us to give the grantee or taker, 
in cases where it is otherwise equitable, that protection which 
a lessor in England is understood to guarantee his lessee for 
possession of the land. In the first section or preamble of Reg, 
VIII of 1819, patnis and the subordinate darpatnis and sepatnis 
are throughout spoken of as tenures and under-tenures, and the 
instruments granting them are called leases. 

The fact, that a consideration is commonly paid, does not 
seem to us to make the transaction as one of pure sale, because 
it arises from this generally that the grantors are persoBvS in 
need of money, Tlmir needs vary with circumstances and 
according as their need for money is greater or smaller, the 
consideration is in proportion larger or smaller, i^nd the rent 
reserved is accordingly smaller or greater.’^ 

A sale under the 11th section of Beng. Reg, Till of 1819/^ 
said the Privy Council in Watson v. Collect of of Majshye{h) 
gives to the purchaser-assuming, of course, that the sale has 
been regularly conducted— what we may call a Parliamentary 
The Regulation declares that the tenure shall be sold 

% Mmidkm Orngult^ $ R B., 4* 0- ^^1* 

I* it., 4 0^, 

13 M. 4 A, m I s. €. r. o* j*, vd. ii. m. ^ * 



Sic 2] 


mTlUE TO BEFATTLTEE 


179 


free of nil encumbrances that may have accrued upon it by 
act of the defaulting proprietor, his representatives or assignees^ 
unle&S the right of making such encumbrances shall have been 
expressly vested in the holder, by stipulation to that effect in 
the written engagements, under which the said taluk may have 
been held. An auction-purchaser under Act VIII of 1865 (B.C.) 
cannot, without notice, cancel a pre-existing under-tenure. (?) 

Where, in a suit to set aside a patni sale under Reg. VIII 
Eeg VIII of 1819, it was proved that the notice of sale 
1819 ss 8 & 14. was first stuck up in the ciitchery of the ijih’idar 
©r&afr ^tevice (fhe mahM having been let out in ij^i^ by the 
of notice. patnidar), and on the refusal of the ijardJS.r’s 

gomasta to give a receipt of service, it was taken down, and 
subsequently personally served on the defaulting patnidar at 
his house, which was at some distance from the patni mah&l, 
heldf that the object of the provisions in Reg. VIII of 1819 as 
to the service of notice of sale is not only to give notice of sale 
to the defaulter, but also to under-tenants, and to advertise the 
sale on the spot for the information of intending purchasers ; 
hot though those provisions had not been strictly complied with, 
yet as the plain iiiff (the patnidar) did not allege that in con- 
sequence of the defective publication there was not a sufficient 
gathering of ini ending purchasers, nor that the under-tenants 
were ignorant of the sale, and were prejudiced by such ignorance, 
nor that the mahil was sold below its value, it was held, that the 
defect did not amount to a sufficient plea” under soo* 14 for 
setting aside the sale* (j) 

The statutory sal© of an under-tenure under Reg. VIII of 

Patins— S al e 1819 cannot be set aside, because one of the 
tinder Reg. Till , t - t * 

of 1819, see. 8— Witnesses to the notice (which was in fact served) 

not to be substantial* The Sigh 
Court’s construction of the word substantial” 
in sec. 8 of the above Regulation, as meaning a wealthy man 
from whom damages could be recovered by the patnidar in 

(t) GaUfii Qhwnder JBase v. AUmooM^m^ 11 W. R., 160. 
y) Sit^fh V. Mmrak, I. I«. R., 1 Cal ^^9. 

sihto <4 v. Mo&rurif Mokm I. h. R., 1 Cal, 
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tlie event of tlie atte&Uiion being false^, was held by the Piivy 
Council to be too limited a view ; wealth being only one 
element in the position and status of the witness. If he lived 
in the neighbouihood and was a respectable man and of 
good cliaiaetei% theii Lordships saw no reason why the 
judge might not propeily come to the conclusion that he was a 
substantial person. (L) 

An estate was sold under cL 2 of s. 8, Reg. VIII of 1819, 
Fatm estate— for an ears of rent due by a patnidar to the 
Zamindar. Piior to the date of sale^ the amount 
Ariear^of^rent paid by the patnidar to an accountant 

isiy, s. s cl 2 — in the Oolleeior’s Office^ as in satisfaction of the 

notice was given to the Zamindar 
Treasuiy. OP Collector. A suit was afterwards brought to 

Si4 aside the sale, on the ground that, in consequence of such 
payment, there was no arrear due at the time of sale. It was 
held,p«?r Norman and Macpherson, J.J., that the suit could not 
be maintained. P^r Mitter, J. If the custom of the Goh 
lectorate was, as alleged by the plaintiff, for payments in satis- 
faction so to be made to the Collector’s Accountant, the sale 
ought to bo set aside. (1) As a rule, patiiidais are bound to deal 
direct!}^ with their Zamindais. 

A tiansfer of his tenure by a patnidar is not binding on 
the Zamindar, unless made strictly in accoidance with the pro- 
visions of Bengal Regulation VIII of 1819. (m) 

Fifteen years receipt of rent by the purchaser of a patni 
taluk sold for ai rears of x*ent under Regnktion VIII of 181% 
has been held to fee a waiver on his part of his right to evict the 
tenant under clause 2 sec. 11 of that Regulation, (n) The Court 
followed iiio principle laid down by the Piivy Council in the 
case of Ranee Surmmoym v. Maharaja Sattee&h CImnder Mop. 


(k) M^m Salitdi Bese v. IlmmoMm J)o8$ee^ S3 W B , IIS 182 

(l) Mn&hna Mokm 6Mha v. MumM AjiahuMtn Mahomd^ 8 'B, L B* 
134 !* 

'<») Wat$(m V. Th« Colkeior of IS M. I. A 160; S. C. 8 

B. B B. f., «. Pandit's P C J Vol. II, 500 m 

(m) OhmiherU v, SegMon&th MUter, 5 Wi 64. Se* 
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An auction-sale^ under Ben. Eeg. VIII of 1819; of the 
rights of patnidars m a patni-taluk, bj the ^amiiidar foi tha 
arrears of rent; was set aside by the Zillah Court for informality 
in the notices under that Eegnlation; and the patnidars ^ho 
had been dispossessed; restored; with mesne profits to bo paid 
by the purchaser; duiuig the time they were out of possession. 
The Zamiiidar then biougbt a suit against the patnidais under 
Act No. X of 1859; to rcGover the ai rears of lent ^\hich had 
accrued before and during the time they were out of possession. 
The High Court decided that the suit; not being brought withm 
three years from the time the rent fiist became due^ was baried 
by sec. S2 of Act No. X of 1859. Such finding reversed 
on appeal ; the Judicial Committee holding, that the cause of 
action accrued at the date of the decree reversing the auction- 
sale, and that the suit having been brought within three years 
fiom the date of that decree, the time had not by Act No. XIV 
of 1859; run out. (o) 

A registered dar-patnidar is liable for the rent to the patni- 
dar, though the foiniei has sold his tenure to another person not 
ackowledged by the latter. A payment made by the vendee of 
the dar-patnidar (who has not obtained registration) to save the 
paini fiom sale, is a voluntary payment, and the registered 
dai-patuidar cannot claim to deduct the amount fiom the rent 
due by him to the patnidar. (p) 

Under the description patni-taluk^^ and darpatni 
taluk;’^ it must be jprimd facie intended that the tenure called a 
patni tenure was tenuie transferable by sale, and upon the 
creation of which it was stipulated by the terms of the engage- 
ments interchanged that in case of an an ear occurring, the 
©state might be brought to sale free fi om incumbrances. Ac- 
cording to the effect of Act X of 1859, s* 105, Beg. VIII of 
1819, SB. 8 and 11, and probably also of Eeg. I of 1820, the 
effect of ^he sale of such a taluk for arrears of rent is to des- 


Mk&rnmi Swm Moyee v. Shoo&kee Mohhm Burmoma, 

n A.Ui 5 ^ B L ^ F. 0 10 5 Pandas B 0 J. Yol Ib 4|4 
ft) V. Bitmmth I Ind* Jur., N. B., 317 ^ 

e Bulings, a 
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trof all encumbrances which have been created by the patnidary 
e. a daipatiii tenuie. {q) 

III a suit to cancel a sale of a patni terraie under Eegula- 
tion VIII of ISlOj on the ground that tho 
witnesses who attested the due publication of 
notice were not ^^substantial persons” within the 
meaning of sec. 8, clause % of the Regulation : — ■ 
It ivas held, by the Judicial Committee of the Pi ivy Council 
(reversing the judgment of the High Court), (i) that the last 
portion of the clause is merely diiectoiy, and omission to com* 
ply with those directions does not vitiate the sale, provided the 
notice is duly served; (r) and (ii) that a ‘^substantial person” 
does not necessarily mean a wealthy man from ivhom damages 
could be recovered by the patnidar, supposing the attestation to 
be false. Wealth is only an element in the position and statm of 
a witness, and the judge in each case must satisfy himself that the 
witness is a man of respectability resident in the neighbourhood. 
Where it is proved that the notico of sale has been actually 
served^ the sale is not vitiated merely because one of the wit- 
nesses to the notice is held not to be substantial within the mean- 
ing of the clause, {s) By the words ‘‘ three substantial persons 
residing in the neighbourhood,” the Regulation does not make 
it imperative that the attesting witnesses shall be residents of 
the village, but may be taken to include men living within a 
short distance of the cutchery. {^) 

it is essential to the validity of a sale, held under Reguk- 
Bfefe of Hou- tion VIII of 1819, of a patni estate for arrears of 

coiapUauc© with 

thePiovmonsof rent, that the notices of sale prescribed by oh 
S’. 'Irt to set s. 8 of the Eegulation should have been all duly 
aside tile sale. regularlv published as therein directed, (m) 

(§) Mrindahm Ghumder Btreai' Qkoiodhru y* Bnndahun "Dm 

QMmdk I/, Ii. E. 1 1. A , 178 5 18 B. L R, 408 

ir) Bom Bih V. Lai Ohand Ok&wdhr^, U W. B., 242. [B L B , 
h) Mam Sahuh Bom v MonmoUni Bomee, L. R 2 1. A*, 11 ; 14 
M MoMmee Bossee v. Jagadamha Boum^ W B , 1864, SsL 
Baihmihm Nadi Bmg v. Makaraja Bhwc0 Mahzlah 
1|^ B. 87. In this e$se the notice of ^le wm up ih th^ 

md there mm attempt made fey the to 

pafelMi the el id# m the hlefiissil 1 md wlr# k 

vitiate the pjf. ^ i ‘ ' 
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vnfS 18W- ^ Regulation VIII of 1819 

S'defiurti‘'n" wo facto, annul all tenures created by 

Tenant “ the defaulting patnidar, but the purchaser, if he 

thinks proper^ can avoid theni» (t?) 


Where the mortgagee of the patni-taluk pays certain 
Right of naort- lUoueys to prevent the sale of such taluk under 
t•Ue'’of°mwtga- 1^1^® ^“^“1 Sale Law, and theieb)^ protect his o«ii 

Mferi3°^of ^ la- payment is not a voluntary one, 

mindan lent. but Constituted a good chai ge on the property. 
Such a payment could not be considered a voluntary one even 
in the case wheie the mortgagee by a covenant in his mortgage- 
deed had insured himself against loss by such sale, (w) It 
does not appear to us^'* said Mx% Justice Jackson, ^Hhat the 
circumstance of a mortgagee having provided or attempted to 
provide some protection to himself would depiive him of the 
benefit of those equitable considerations for ^hich authority is 
derived from the decision in the case of Nagendcr Chunder Ghose 
V. Kamini DosseeJ^ {w) 

The purchaser at a patni sale is not empowered to collect 
rent at a higher rate than was demandable by his predecessor 
without establishing his right to do so by a regular suit, (y) 

In the case of the sale of a patni taluk for arrears of rent, 
if the cutcherry at which notice on the defaulter is seriired is 
m adjacent one, where the business of the defaulting patni 
is carded on, and is on land belonging to the defaulter, publica- 
tion at that cutcherry is a sufficient publication, {z) 

Where mortgages are released after a patni is granted, 
the interest does not pass under the patni. (a) 


(d) Madhttmdm Kmdu v Mamdhmh QmguU 3 B. L E , A* C, 431. 
(yih MaTisBk Ohtmd&r Ba%&rje€ v. Momi Pro&onm Ohowikerg^ I. E,, 
4 Cal 5S9, gee alo Botstuh Ohtrnm Mudr(^ v. Tarz OMmdMmmrjm, 
11 W. E , Bm 

(f) IX If. I. A , 

(g) M4gamm O^hu v Singh 21 W 

(m Q'Jmwmm v 21 W»E., 332, 

{») Jqm V Kh0Uf(h ^1 W. ® * 427, 
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Looking to the toims of ^ec. 8, Beg* VIII of 181 9, it was 
an object of the Legislature to provide a sufficient notice to a 
defaulter before the sale of his tenure^ 15 day’s time (but not 
less) being consiJeied sufficient ; but without such notice, no 
sale em be a sale duly held under that law. {h) 

Wheie a Gouit finds that the notice presciibed in cl 2, 
«ee. 8, Reg VIII of 1819, has been duly served, it need not 
find \ihether the peon who seived the notice complied with all 
the directions of the Regulation as to what should be done in 
verification of such service. Omission to comply with those 
directions does not vitiate a sale under the Regulation, provided 
the notice is duly served, (e) 

Sriiiath, a pioprietor of a taluk, wffiich was about to be 
sold for ail ears of rent, entered into an arrangement with the 
plaintiff, i^heieby, in con&ideiation of a share in the purchase, he 
agreed to use his influence to urge on the sale, and to secure tlio 
purchase to the plaintiff. Under this arrangement the plaintiff 
became the pui chaser of the taluk, and the former proprietor 
obtained a share in the purchase. A suit by the plaintiff to 
oust the under-tenants was dismissed j the plaintiff took only 
as a purchaser at an ordinary execution sale, and did not obtain 
the benefit of sec. 16 of Act VIII of 1805 (B. 0.). {d} We 
take it to be clear,” said Mr, Justice Markby, that, if a lessor 
eaters into an agreement with another peison to get rid of his 
lessee by means of a fictitious sale and to share the profits of the 
transaction, that is a fiaud as against the lessee. That would be 
a far stronger case than that of Klian v. jS7m, (e) where it 
was hold to be gross fraud in a mortgagee to attempt to deprive 
his mortgagor of his right of redemption hy means of a ficti- 
tious sale of the property for arrears of revenue. The question 
therefore is whether there was such an agreement in this case* 

(h) Sufonati^ Gnpto v. Jiiggumath Roy Ohowdhr% 11 W. B 87 : 
9 B. L B , 89 note 

{&) Bona Bihi v. Lall OMnd Ohowdhe^^, 9 W. B., 342* Bee also 
Fmda v. Dumodw DasB, 24 W. E„ IM 

(S Gkose v. Euronam Buti Ohomdkry. 9 B* L. R. 
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Now ii h quiie triie^ that iii the case of Khan v, (/) tlieie 

\i/as^ when the agreement was ra^ide, the deliberate design to create 
the airoar of leT^eiuie in older to get the estate sold, whilst in 
the present case (here was an actual arrear of lent foi ^’^hich a 
decree had been obtained and execution threatened, before any 
negotiation tool place. Bui then it is found, and we think 
lightly found, that Siinaih had, if not absolute control over the 
>>cfle, at least a considerable voice in bringing it on or postpon- 
iiig it. Now we are by no means sure that it is not the duty of 
a lessor, under such circumstances, to do his to postpone 

the sale, and so to piotect the inteiests of his lessee ; that is 
ceitaml} what an upnght and honest man \\ould do under the 
circumstances ; and it is a rule of Eoghsh law, which seems to 
be founded on bioad principles of equity, wdiich are applicable 
here also, that an intermediate landlord is bound to protect his 
own tenant from all paramount claims ; see Graham v. Allsopp (g) 
At any rate we cannot doubt that it is a gross fraud in the 
intermediate landlord to use his influence to urge on a sale for 
arroais of rent, in order to secure to the pui chaser the advan- 
tages of such a sale under the Act : the intermediate landlord at 
the same time bargaining to receive, as a reward for his services, 
a share in the advantages thereby secured. And if this be a 
fraud, then to this fraud the plaintiff was a party, and the sale 
being part of the machinery by which this fraud was effected, we 
think it ought to be put entirely on one side in considering the 
question now before us, and that, as between the plaintiff and 
the^defendants, the plaintiff ought to be considered, not as having 
the rights of an auction-purchaser under Act VIII of 1865 
(B. 0.), but only as having the rights of a private pui chaser. 
It seems to us that if we were to give the plaintiff a decree in 
this suit, we should be making the Collector and the Court in* 
stmmentS iu tht hands of the parties to carry out a gross fraud 
upoUL the iAWtots i a fraud in which we regret t6 observe more 
flhftatotie p4tiM prepared to assist, B was scarcely denied 

(/)' 10 Ml’ tS... 822 ' See mte, p. ISa 

,1 f! $ Btehequ^ 186 | ?. 742. 
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arguendo that if a superior landlord^ protected by an ordinary 
clause for forfeiture in case of non-payment of reiifcj were 
to enter into a contiivance with his lessee to get rid of tho 
under “tenants by putting llio forfeiture in force that would be, a 
fraud on the iinclci-teiiantSj of which the superior landlord coiiH 
not take advantage. And it scfuns to us to make no difFeronce 
that the right kO cancel the undcr-tenures is given by legislative 
enactment^ and that the right is given, not to the superior land- 
lord, but to the purchaser of the tenure. The fraud in both 
cases is that of the intermediate tenant, wdio seeks to destroy 
his own under-tenants, to which fraud the superior landlord in 
one case, and the purchaser in the other, has become a party. 

being so, the plaintiff’s suit cannot be maintained. 
The plaintiff cannot take advantage of his oivn fraud to oust the 
defendant^, who hold under a valid grant fi*om Srinath and hif 
co-sharers, or their predecessors.’^ 

Bengal Regulation Till of 1819, sec. 11, no doubt gives an 

express power to sell the tenure free of all encumbrances that 
may have accrued upon it by the act of the defaulting proprietor, 

his representatives, or a-«signees ; but the power so given i« 
confined to the case of tenures where the right of selling or 
bringing to vsale for an arrear of rent has been specially reserved 
by stipulation in the engagements intercharged on the creation 
of tho tenure. The preamble of the Regulation shows tho ex- 
istence of such tenures and treats them as a distinct class, (h) 

The defendants, after purchasing a patni-taluk at an auc- 
Bel and of tion-sale for arrears of rent under Rog. Till of 
boB^is. 1819, granted a darpatiii lease to the plaintiff’s 

(the former dar-patnidars) and received a bonus of Ra. 1,199. 
The auction-sale being five years afterwards set aside, it was 
held, that the plaintiffs were entitled to a refund of the bonus, 
although they had not been dispossessed, but had simply re- 
verted to their former position as dar-patnidars under the former 
patnid&r, In the absence of any precise rule,’^ observed Mr, 

(h) Piff Tubioiau CoMMivriix in Forhm v. 

10 B. h B. (E 0.) im ; 17 w, R, 900, 
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Justice Jacksoiij Court is called upon to apply the prin- 

ciples of equity and good con&cience. W e find that the tiaiis- 
lation between the plaintiffs and the defendants in tills case is 
the direct result and outcome of a previouo trail oadion in uliich 
the defendants had paid money^ and in \%hicli ihey lud been 
indemnified on the transaction being set aside. We have no 
doubt that in like manner as they have been indemnified for the 
loss they ought to be compelled to refund to tbeir grantees^ the 
plaintiffs^ the amount paid by thmi.^ (i) Of sec. 14, el I, 
Reg. VIII of the same learned Judge i mniktd : The 

section does not so much declare that the purchaser, whose sale 
is afterwards set aside; shall be indemnifiedj as pi o vide for the 
precise^ immediate and simple manner in which thal is to be 
done, by directing that he shall be made a party to the suit for 
selling aside the sale, and that the decree hj which the sale is 
set aside shall contain a provision for his being indeiiiiiified (j ) 

(i) Taracliand Bis^vas v. Ea7n Gohnd OkoiuPury, I. L. R., 4 Od., 
778-82 

0) lUd at p. 782. 

# SEC lu CL I, REG VOi OF 

Should the balance claimed by a Zamindar, on account of th# 
Sale not to be stay, rent of anj undoi’-tenuro, remain unpaid upon the 

ed except the arrear ^ 

claimed be lodged, day oxed for the sale of the tenure, the sale shall 

But action to he t . -i . , 

for Its reversal be made Without reserve, m the manner provided 

for in Sections ix and x. of this Eegulatiou ; nor shall it be stayed 
or postponed on any account, unless the amount of the demand be 
lodged. It shall, however, bo competent to any party desirous of 
contesting the right of the Zamindar to make the sale, whether on 
the ground of there having been no balance due, or on any other 
ground, to sue the Zamindar for the I'aversal of the same, and upon 
establishing a sufficient plea, to obtain a decree with fuE costs and 
damages. The purchaser shaE be made a party In such suits, and 
upon decree passing for reversal of the sale, the Court shall be cara- 
M to indemnify him against all loss, at the charge of the Zamindar 
or person at whose suit the sale may have been made. 
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Section 3 —(A) Slierxff^s sale m the Presidency-Towns 
In a sale of immovable properly made by a Civil CWit 
"‘the ^^xeciidon of a decree, tiieie is no implied 
bin lift ^^arumty by tlie execution-creditor of tiie title 

of tiie judomeut debtoi — the maxim Caveat Umjjfov'^ ap- 


plying. (k) The Slieiiffhasno authority to sell anything but that 
slie debtor has, henefieialli^ as well as fe- 

buys subject to gaily ; and therefore every purchaser knows (for 
equities. he must be presumed to know) the law^^ that he 

buys subject to imdiselohed equities^ The purchaser at a Sheriff's 
sale cannot, in any case, claim the immunities of an ordinary 
pm chaser for value ; who if he acquires the legal estate and no 
notice actual or coii&triietive be proved against him, purchases 
a good legal title, ^^luitevei dormant equities may afterwards be 
brought to his notice, il) 

A wiit of jierl facias issued to the Sheriff authorizes 
W'nt of Ften him to seize the property of the execution-debtor 
" which lies i^ithin his ten itorial jurisdiction, and 
to pass the debtor’s title to it without warranting that title to be 
g #jd. When the piopeity has been so sold under a regular exe«* 
tmiioii, and the purchaser is afterwards evicted under a title 
paramount to that of the judgment-debtor, ho has no remedy 
agaiii^^t either the Sheriff or the judgment-creditor. 

But if the Sheiiff acts ultra vires, e. g., if he seizes and sells 
property not within his jurisdiction, he cannot invoke the pro- 
tection which, the law gives him when acting within his juris- 
dictitm, and he stands in the same position as an ordinary person 
who has sold that which he had no title to sell. 

Bince there is not in India the difference between real and 
pfU^onai estate which obtain in England, and movable and im- 
property there are alike capable to being seized and sold 


(fe) MeithuradaB Wmk v. Manj% Vahd 

(I) CQutmm^ v 3 Taylor & BelFs Bep., at pp, IQt— m 
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tinder a writ of Jieti faeias^ the responsibility of tlie Siieiiff 
ill respect of sale in that country is governed by tlie law rela^ 
ting to chattels^ rather than by that relating to the sale of leai 
estate, A Sheiiff who in his official capacity seizes and sells pro- 
perty, iindei takes by his conduct that he lias legal aiiihoiity to 
do «o. When from his having acted beyond the teiritorial jmis- 
diction of the Courts whose officer he is, the safe becomes in- 
operative and ineffectual^ the pui chaser may have a case for 
lelief as against the judgment-creditor who has received the 
purchase-money? if it should appear that the Shei iff* has acted 
under his authority and by his express directions, (m) 

The purchaser at a Sheriff's sale/^ said the Judicial Com- 
mittee, has at best very inadequate means of investigating the 
title of the judgement-debtor ; all that is sold and bought is the 
right, title and interest of the judgment-debtor with all its 
defects ; and the Sheriff who sells, and executes the bill of sale, 
is never called upon, and, if called upon, would refuse, to exe- 
cute any covenant of title. The Sheriff, how^ever, if he acts 
ultra viresy cannot invoke the protection which the la'w gives to 
him when acting wdthin jurisdiction. He is in the position of 
an ordinary person who has sold that wdiich he has no title to 
sell. And it appears to their Lordships that his responsibility 
in respect of the sale must be governed by the law relating to 
the sale of chattels, rather than that relating to the sale of real 
estate. Where the Sheriff acts beyond his territorial juris- 
diction, the sale becomes facto inoperative and wholly 
ineffectual.''^ (n ) 

In an action of ejoctmeni brought by D. L., the rightful 
owner, against B. K. a purchaser at the Sheiift*s sale of land in 
Calcutta, the defendant (B. K ) set up a claim by custom to 
remove the materials of the house erected by him on the pre- 
mises in dispute. The Omiri after granting an iiijunotion 
against the defendant, gave leave to the defendant to bring a 

(m) Khan v. The Kjcmnior qf Mhufah Mokmooieen 

I. Ii, E , 3 Cal, 806 , L B 5 I A., 116—^0. 

pi) im, I. L. E. 3 Cal at pp 813—14 
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suit witliiii two Eioiithd to establi&li the custoiHj and in default 
of snch suit being biuiight^ the inj miction was ordered to b@ 
made perpetuah {o) Instead of bringing a suit to establish the 
custom; B. K",; upon being ejected on the title by D. L,; sued 
for coiiipensaiiou upon tho giound that he had consideuibly iin*- 
proved the piopeity during his occupancy between the year 
1848 the date of his ]fin chase and the year 1864 when he was 
ejected by D. L. The suit \^ae> dismissed; and it was held that a 
purchaser at a Sheiiff’s sale is not entitled to compensation under 
Act XI of 1855, if he had relied solely on the bill of sale, (p) 

At a Slierifl''s sale, held on the 25th July, 1833, one Temple- 
Difference m ton bouglit the right, title, and interest of a Hindu 
nrCaiOTturind widow in certain land in Calcutta ; after passing 
^ several hands the laud was purchased 

sec. 17. by the defendant. Between the possession of 

Templeton and the defendant, an intermediate holder built a 
house upon the land. The plaintiff, a reversionary heir to the 
estate after the widow’s death, sued the defendant in 1881 to x*e- 
cover possession of the house and land. The defendant in pos- 
session admitted the plaintiff’s claim to possession, but contended 
that she was entitled to be paid a fair price for the buildings, or 
to remove the materials. It was held (by Garth 0. J, and 
Pontifex J.) that the Full Bench Euliiig in the matter of Takom* 
ChundeT Paramanih did not apply to the ease ; that the defen- 
dant was neither entitled to compensation, nor to remove the 
materials ; and that the question raised in the suit could not be 
said to be a question of either succession or inheritance so as 
to admit of the Hindu law being applied as directed by Geo. 
Ill; c. 70, sec, 17,* but that the law applicable to the case was 
the law of equity and good conscience UvS administered by the 
Courts of Equity in England, [q) With refeience to the Full 


(c) Doyal Oliand Lahu v. jBkoynihnaiJi Kheitry^ Cory Hop. 117. 

(p) Mkoyruh Nath Kkettry v. Doyal Gkaml Zahay Bom. fee's Bep*, 
0, C., 1^9. See also Q-our Gopal Dutt v Missonatk Gkos§y Oor. Rep., 41. 

{q ! Znggui MoUni Zmsee V. Ikmrla Math Zmm&y I. D, B., S Cal,. 

582 See wiky pp. 18—19. 

* See anUi 14 footEote. 
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Bench Ruling in Thakoor Chiuider f^ffr/y/)irjn^k^s fr) Sii 
Richard Garth in doliyoring his learned Judgment in the ca^a 
said : — After gmiig a good deal of attention to the Full Bench 
jud^mentj, and to the authorities there referred to^ I think tint 
the law laid down is not intended specially as a rule of II5 ik1ii 
law. The learned CUief Justice^ it is true, quotes certain Ilindii 
aathoiifcies relating to tlio 1 of landlord and tenant and joint 
|iropiietoislii|q fjnt he aho in vsnjjport of Ills conclusion relies 
upon the Moliammodan law and the Ci^ ii laW; as w ell as upon 
Act XI of 1855 of the Indian Legislature. 

It seems to me^j therefore, that the Pull Bench rather in™ 
tended to deduce from these \arious autlioiit^'es a iiile of equitj 
and good conscience to be generallj obseiwod in the Mofussil ; 
and in the Mofussil probably, even in the present day, such a 
rule would wo?k equitably. The sort of houses that are gener- 
ally found there are, for the most part, readily removable ; and 
cutcha or semi-cutcha buildings, such as are erected by the 
poorer native population, have always been considered as in the 
nature of movable property. 

But in Calcutta the case is \eiy different. The Full Bench 
Ruling, if generally applied there, would be productive of great 
inconvenience ; and moreover, we are bound in Calcutta accord- 
ing to the express language of the Charter, not by the law of 
equity and good conscience which prevails in the Mofussil, but 
by the law of equity and good eonscienco which “was administer- 
ed by the Supreme Court (see ss. 19, EO, and 21 of the Charter 
of 1865). That lawq I consider, is generally speaking, the 
self-same law of equity which is administered in our Courts in 
England. We are bound of course, in suits between Hindus, to 
pay all due regard to any Hindu law or usage which can be 
shown to prevail in Calcutta ; but in this particular case, 
no attempt has been made to establish any such law or 
custom, nor has a single authority been cited before us, 
which, in my opinion, justifies in any degree the appellant’s con- 
tention. We have no proof whatever as to where, or by whom^ 
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lionso 111 qiie'-tion was built ; biif ilie bmilder must have 
claimed under Templeton, and must be taken to have known 
portVctly well the limited iiattire of Teoipleion^s estate. Had 
Tmiipldoii him«elf built the house^ it is clear that, upon the 
death, he would ha\e had no rig] it to remove it ; and 
ft i& diilicult io see how anv one claiming under Templeton conld 
Irne h id a larger ri»yhi thin he had. 

I that I see no ecpiity, but on the contrary a vast 

deii of injustice, in allowing a tenant-for-life to build upon a 
piop^nuy in '^uch soit as to ruin a reversioner if he were com- 
pell h 1 to piiieha-=ie the buildings^ or, as an alternative, to deprive 
him of tho use of his land during the many months which 
miobt he oceupied by the representatives of the tenanfc-for-life 
ill pulling down the buildings and removing the materials, 
Whai might be a very just law in the Mofussil, would operate 
in large tovns as a monstrous evil ; and I believe that if the 
appellant’s contention were well founded, the consequences in 
Calcutta %vould be most disastrous/’ (i") Mr. Justice Pontifex 
added : — ^‘The plaintiff is entitled to have this ease decided on the 
fooling that Templeton, the purchaser at the Sheriff\s sale, was 
aware he was buying only the qualified interest of a Hindu 
widow. And that being so, the fact that Templeton, or any one 
claiming through him, built on the land would not, in my 
opinion, apart from any question of Hindu law, give him or 
them an equity entitling him or them as against the reversioner 
to remove the materials. 

has been argued that this is a question of ^ succession/ 
and must, under 21 Geo. Ill, c. 70, s, 17, be governed by 
Hindu law. It appears to me, however, that it is not a question 
of succession or inheritance. 

The defendant in fact admits that the plaintiff is entitled 
to succeed to the house, subject only to a right in the defendant 
to be eoinpensaied, which right does not accrue to the defendant 
unlil after the moment of succession. The right to compfnsk- 
tion, or the alternat ive ri ght to take aw^ay the materials, if such 
{$) I L. Sf , 8 Cal, See however pp. 18-^jia 
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rigbts existed, would Bot to my mind be rights of succession or 
mheritaiice. And it has not been shown that such rights exist 
in Hindu law except in the case of contracts for tenancies 
where rent is paid. The statement of Nirada referred to in the 
Full Bench case of Thakoor Chunder Pammanih {t) is confitied 
to that state of circumstances. Nor does that Pull Bench case 
deal with the equity as a provision of Hindu law, but, as it appears 
to me, decides it as a rule of equity and good coiiseieiica appli- 
cable to the particular case, the property being in the Mofussil and 
the rule of equity "and good conscience being the rule applicable. 

^^Nor would it necessarily follow that what might be a rule 
of equity and good conscience applicable to the country, would 
be equally applicable to Calcutta or a town. It w^ould indeed 
be difficult to apply a rule like this to a town, and as the rule 
in Harada does not include the present case, I think it would be 
improper to extend it to that which the defendant only claimi 
to be an analogous case. 

We must, therefore, deal with the question according to the 
usual equities applicable to cases in Calcutta, — namely, equities 
administered by an English Court of Equity. And especially 
in this case the defendant, claiming as he does through Temple- 
ton, a European, can, I think, claim no greater or other equity 
than Templeton himself would have been entitled to claim/^ (u) 
Mr. Justice Pontifex in this case expressed his opinion argumdo 
that the Full Bench case does not apply to a person who kno#- 
ingly builds on lands belonging to another, (t?) 

The members of a joint Hindu family entered into an 
Agreement not partition their estate, which 

tp partition does was to continue in one joint undivided oceupa- 
chaser at She- tion as at present/’ JSeldf that a purchaser, at a 
tIM'b sal©. Sheriff’s sale, of the share of on© of the contract* 

ing parties, was not bound by the agreement. Such an agree- 
ment does not prevent a party to it from alienating his interests 
in the estate* (w) 


Cf) 3B. L. E , Tot, at p. 506, 

(«) I L. B., S Cal, 601--92 M I h B., 8 Cal, at p. 586. 

Amnd Oka^dra v. PmnMita iduik 3 B. h. B., O. C , 14. 
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Ssotion S— (B| Sales ib Execution of Money-Becrees* 

A mete expeoiancy or a mere right of suit cannot be at- 
Wh-it call be tdJiod and sold , the attachment must operate 

told iEe\ecii- 

tion. at the time of attachment and not be aiitieipa- 

toiy so as to fasten on some future state of property in which 
the suit may result, (.r) 

The purchaser at a Court’s sale buys only the existing right, 
title and interest of the judgment-debtor, and, therefore, ordi- 
narily takes subject to the prior idght, contingent on confirma- 
tion of a former nurchasex', though such foinner purchase be 
confirmed but subsequently to his own. It is questionable, 
ho^\<e¥er 3 whether the ease might not be different, if the delay 
in the confirmation of the former purchase were accompanied 
bygwd ^ aches on the part of the first purchaser or by other 
special drcumstnnccs. (y) 

In ca«£o of oxecuHon-siles under see. 287 of the Civil 
Procedure Code ^Act X of 1877), notice is given to purchasers 
that the sale extends only to the right, title and interest of the 
Judgment-debtor, and that the Court ordering the sale does not 
warrant title. This being so, it seems clear that a person who 
buys an avowedly doubtful title, and pays for it on that under- 
standing, cannot claim to be a purchaser wdthoiit notice, (z) 

A voluntary private sale by a joint oo-sharer under the 
Mlt4kshai4 School without the consent of his fellow^s, was In- 
operative. But a sale ixx execution of a decree of the right, 
title and interest of such co-sharer is a sale mviium against hii 
wi'^hAs ; and therefox^e a joint right is affected by a sale in exe- 
cution of a decree ; though not by a private sale withoxit 
necessity, (a) 

(x) Tuffaml Khan v Ttaf^hnnath Prmadf 7 B. L. E,. 

P. C., 186. See suso see 266, cl. (^), Act XIT of 1S82* 

(fi) Zmapa V, 11 Bom. H. O. Bep,, 193 

M Ffir MKbVinXi J. in Bohhag Ohand Golah QMnd v. Qhm^ 

I L. E , 6 Bom,, 194 

(a) Oodhnn Mum v. Moohdar Sing^ 1 X. W B. BT. 0. 27|. 
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Under Ilindii law, wbere tliere is found to be an aiicesiial 
ctebtj and a sale is effected to pay it, the ptircliaser at siicli sale 
is not bound to inqiaire whether the debt coalJ have been met 
from other soiirees. (5) A purchaser under an execution is not 
bound to go back beyond the deciee to ascertain whether iho 
tJouit was right in giving tlie decree, or having given it, in 
putliiig up tlie property for sale iiodor an execution upon it, (c) 
for a judgoieot-debt is primd facie proof of necessity, {d} 

The rights and proprietary and mokarari title and share 
Sale in execn- of a Hindu father in the joint family estate under 
inaMit^shaia Mil Ikshar^ law having been seized and sold in 
joint estate. execution of a decree against him, possession of 
the whole estate was delivered to the Appellant as purchaser. 

In a suit by the Eespondent, the son of the judgment- 
debtor, to recover the same on the ground that it could not be 
sold in execution without proof of legal necessity for the debt ; — 
It was held, assuming that a member of a MitS-ksharE joint 
family may not dispose of his share in the joint estate by volun- 
tary conveyance without the concurrence of his co-paroener$, 
that the Appellant, as purchaser at an execution-sale of such 
share, was entitled to ascertain the same by such partition as the 
judgment-debtor might have compelled before the alienation of 
Mi share took place. {&) 

The sale of the right, title and iixterest of a father in an- 

Joint ancestral properfey, in execution of a decree for a 

l»xopertj--Sa 1 e debt incurred by him, passes as well as the right, 
4ecree^ MitaL title and interest of the son, where the debt wai 
Mhwa Law. incurred for an immoral purpose, and where 

the purchaser has enquired whether there was a decree against 
the father, that the property was properly liable to process mi 


(l>) Mam v, Gtrikarm^ 4 N. W, P., H. C. Eep., 110. 

(c) Mv>dd%n Tkaheor v. Kmioo Lallf b. 11. A„ 334 ; S, C. 14 
B,Ii. R, 187, m 

(d) LuChmi Dai Kmri r. Asman Bingh^ I. Ii. R. S Cal, S13 ; Vmhata'^ 
ramMwan v. Venhata^ubfaMauiu Dikshutut^ I. B* 1 Mad., 358 ; 

gk V. Lmhmau Bingkf I. U B 2 AIL, 800, [4 I, A., 247, 

{«) iai v. Jugde^ Mfaram Singh ^ I Ii, B., S Cal 198 ; L B, 
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laip in satisfatHon of tlae decree, and has purchased the estate 
hiiii under the execution, and 5ond/rfe paid a valuable 
con^i ienitiiiii ior it. In the case of Mndnn Thakoor v. Kanio& 
£al their LariWiips of the Privy Ooimcil thus laid down the 
pu:>ltion of a LfTI purchaser at an execution-sale of joint 
pi Opel ty A purchaser under an execution is surely 
not liouiid to got back beyond the decree to ascertain whether 
the Court was right in giving the decree, or, having given it, in 
Uttiting up the property for sale under an execution upon it. 
if the decree uas a proper one, the interest of the sons, as well 
m the inlerebt of the father, in the property, although it was 
acit.siicih uere liable for the payment of the father’s debts 
In drd ormining i-^Iiether the sale passed the right, title and 
iatere«it of the son, the nature of the debt and not the nature 
of the propertj’’ must be considered. Unless it can be shown 
tliui the debt was incurred for an immoral purpose, the question 
as to the natuie of the debt must be held to be determined 
agaiiwt the son by there having been a decree against the 
father, and Ids right, title and interest in the family property. (/) 
hi the Sladras Presidency, where ancestral property has 
Bob’s mteiest been bought at a sale in execution of a decree 
the hither of a Hindu family, th© pur- 
nBTt'me! TO ilnser B not bound to go further back than to 

again st t ii a ^ 

feiher see that there was a decree against the father, 

and that the property was liable to satisfy the decree if the 
decree had been pioperly given against the father. A hon&fidi 
purchaser for valuable consideration of an estate purchased in 
execution of a decree against the father under such circum- 
iianees is protected against the suit of the sons seeking to set 
aside all that has been done under the decree and execution, 
and fo recover back the estate as part of ancestral property, (g) 
In the Madras Presidency a sale of ancestral land by an 
undivided Hindu father to procure funds for the satisfantiou of 

(y ) Mmi S€im v. Mummmat Muh^ 7 M W, P. H 0. R, 1104!. 

§) SiMf Bonham MuMi t. Fumat% Ami^ L £ 1, 4 Mai , 90, F, R 
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debts incurred by himself must be sustained as against th© 
sons on the authority of the decisions of the Judicial Comiioitte© 
of the Privy Council in (rirdhari Lai v. Kantoo Lai (k) ; bat 
when the sale is also disputed by a (minor} co-parcener, not a sou 
but a nephew (the sale-deed Iia’v ing been executed by liis unclo 
and his mother as de facto gaarclians)j the ruling in Girdkare^ 
LaVs case is not applicable, and the purchaser must show, iu 
addition to the fact, that the debts existed at the time of tlu® 
sale, that the debts were such as it was incumbent on the minor 
to discharge. a) 

The execution purchaser, in a mere civil suit of Govern- 
ment for money, acquires none of the extraordinary rights of % 
purchaser at a revenue-sale. He takes merely the right, titlt 
and interest of the judgment-debtor, and, therefore subject to 
whatever subsisting interests in the lands bad been effectually 
granted or created by any former Zamindar. {j) 

One 0 died indebted, while a suit was pending against him 
Hiudu law as recover the amount of a bond. The decree, 

to sale of ances- therefore, was passed against his nephew and 

tral propel ty for « *. 

debts of aBces- heir M, who claiming under a wdll, had taken 

possession of the deceased’s property, and ob- 
tained certificate to administer the estate. Execution was taken 
out, and th© property in dispute was attached by the judgment- 
creditor in Srahan 1268. In the course of the same year, 
another execution was taken out in pursuance of a second decree 
in another suit by a different party against M and Ms two 
brothers for n personal debt, and the property was re-attached in 
Aughran 1268. In Magh of the same year the rights and 
interests of these judgment-debtors were sold and purchased by 
the defendant. Subsequently, the property was sold and pur- 
chased by the plaintiff in Ohayt 1268 in execution of the first 
mentioned decree against the heir M for the debt of Ms 
ancestor. It was held that the prior sale in execution of the 


(k) L. B., 1 I. A., ml I 14 B B. B , 187. 

(i) Gmfftdu V. Amha MajmlUjI, L- E , 4 Mad,, 73L 
0) Dkunput t. wmmn 11 M. I, A.* 43S. 
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setoatl ilecreo could give tbe purchaser no preferential right in 
the properly over rho bubsequent purchaser in execution of the 
fir^t deciee The Court observed : — j% Hindu Imo a mards 
^ ojjmiy IS liJ/d/ii' hts deUsj and proj}erf^ descends to an keir 
b^^deatii tiidi the debts of the ancestor^ which must all he satujied 
bejore iln, heic can he said to have anij interest in the property at alL 
Biitlj d».0!o^«t wftrifd to in this case were given against but 
riiffurence, that in the first, under 'which the 
plaint hi purchased, M the representative of his uncle 
C, and the p^opeiiy was sold for this debt of 0, for 
which it was li^dlj liable, and wiiich liability it was neces- 
iurj to sit '-ty hi fore any right in the property accrued to M* 
The steot d dec ee was for the personal debt of M, and the rightj 
and jnteiC'.N of M in the property were sold to satisfy that debt. 
Bui Ids rights and interests amounted to nothing, so long as the 
dcljt of 0 reiiiainad unsatisfied, and in pui chasing the rights 
and interests of M, the defendant purchased nothing but a bag 
of wind. No doubt he might, at the time of the second sale, 
have paid C's debt 5 but failing to do so, the fact of his sale 
being prior in iinie, cannot give him a preferential right to the 
propel ty, or enable him to keep out the plaintiff — auction- 
purchaser, who has really purchased the rights and intareste of 
C, for whose debt the property was primarily liable.^ ^ (k) 

A, a iriiliainmadan, died, being indebted to B in a sum 
of money. B sued the heirs of A for the amount, and ob- 
tained a decree against tliem for the amount due, to be realised 
out of the estate of the deceased* Before B obtained his decree, 
the heirs of A had mortgaged the estate of A to 0. The pro- 
perty was put up to sale in execution of B’s decree, and B 
became the purchaser ; and now sued to obtain possession ftom 
C. if was held that the lueie fact of the property having once 
belonged to the estate of A did not entitle B to follow it in 
the hands of 0 so as to enable him to recover possession with- 
out redeeming. The heir of a Muhammadan may, m executor^ 
sell a portion of the estate of the d eceased, if necessary, for the 
&mfiga MaHm Fuulv, Chundm^ 
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payment of or l''£;aci('S in ihe enxir?f' of t <1up aHnnnls^ 

tration of the estate ; and such sale will not he srt ande. if 
the purchaser acted bond fide. Cl) “ It i'? qxrite true, “aid Mi , 
Justice Maephci^on, ‘that the assets of a deceased Muhara - 
madan are primarily li ihle for and chare ed with his debts ; and 
further, that it is the duty of the heir io pay all debts before 
appropriating any portion of the assets to his own n«e. Bat 
although that is unquestionably so, it does not follow that a 
third party who purchases from the heir bond jirlc, and for full 
consideration, may not hj his pm chase acquire a good title as 
against a creditor nho subsequently gets a decree against the 
heirs and estate of the deceased. As regards Hindus, it has 
been decided that the creditor of a deceased man has no better 
position as against his debtor’s estate than that which he en- 
joyed in his life-time : that when the estate has passed to the 
heirs of the debtor, the creditor may have recourse to it, so long 
as it remains in their hands , hut that if he allows the heirs to 
dispose of the estate to a bmd fide purchaser, he cannot follow 
it in the hands of the latter, but can proceed only against the 
heirs personally, who are responsible to the extent of the assets. 

See Zabardast Khan v. Indurman (m) 

“ In Baillie’s Muhammadan Law, page 677, it is said : 

‘ But if there are debts, and they cover the whole of the estate, 
the executor may sell the whole by general agreement (i e.of 
the heirs), and when the debts do not cover the whole estate, 
he may sell as much of it as may be necessary for their pay- 

« * # When, however, he ‘ has soW 

Mr' or immovable property, for the payment of debts, while 

fe L other property^n his han^^ f- that purple. 

the sale is lawful; and if there are general legacies, the exe- 

cutor may sell as much of the property as may be necessary for 

there is nothing bad in a 

sale by a Muhammadan heir, -nothing which mval^ 


sa-iw UJ ^ ' — 
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the title of a bond fide purchaser who pays full consideratiou^ 
and buys without notice, if there be any reason why the sal® 
shoiiH not have been made ; of course if the purchaser is not 
hnTin^ 5o??J fide^ if he is iii any wav acting in collusion witli 
the l]pir, and knows, or has reason to believe, that the money 
paid Isy him ivill not be duly applied for the purpose of the 
estate, the purchase would be liable to be set aside.’’ 

After the death of a Muhammadan, several of his creditom 
mied Ins widow and daughter, and obtained decrees against the 
a«?sets of the deceased, which assets had come into the possession 
of the mother and daughter. In execution of these decrees 
portions of the property were sold ; thereupon two married 
«sisrei\s of the deceaserl, who lived with their husbands apart 
from the widow and dcUighler, sued as heirs of the deceased to 
recover their share of the property sold. It was held that the 
properly of the deceased having been attached and sold in pay- 
ment of his debts, the plaintiffs’ suit must be dismissed. When 
t creilitor of a deceased Muhammadan sues the heir in posses- 
sion, and obtains a decree against the assets of the deceased^ 
such a suit is to be looked upon as an administration-suit, and 
those heirs of the deceased who have not been made partieai 
fannot, in the absence of fraud, claim anj^hing but what re- 
mains after the debts of the testator have been paid. (?0 

K, the plaintiff, purchased a house from H on 16th 

Sale in ptfGii- March 1870, and conveyed it to his wife hr 
tjoE rtt a d<‘cree. ^ 

€amti Emyton deed of gift on the 1st October following. In 

execution of a decree obtained by Gr, the defendant, in 1869^ 

against H, the property was attached. K’s wife objected under 

iec. 246 of Act VIII of 1859, but her objection was disallowed, 

and the rights and interests of H in the property were sold and 

pnrchiised by K. wife sued to have the sale set aside and 

obtained a decree and possession of the house. K, then sued <3* 

to recover the money paid by him an auction-purchaser under 

We decree, ffefd^ that the principle of caveat emptor applied, 

and the defendant was not responsible for the plaintiff’s mistake 


(») Jfa% Ian §tkm v. Ahmed Ally S cthep^s^ 1 1. It. 8 Cai,B70. 
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ill piircliasiiig and paying his money for the house, without 
eiiqiiiriiig inioj or consiilering the title to it, (o) 

A purchase by a member of a Hindu joint family with tha 
Hfiicluiawa^io joint foiids is a purchase on account of the joiat 
f(S\frTiiiid'^s- family^, and property so bought may be taken 
JSsecniion, ^21 execution for a joint family debt. 

In execution proceedings the Court will look at the sub- 
stance of the transaction^ and wdll not be dispo=jed to set aside 
an execution upon mere teclinieal grounds w'heii they find that 
it is subsfcaniially right, (p) 

A sale-certiticate which in express terms passes to the piir- 

Bffectof Cetii- chaser the ri^^hts and interests of a father^ does 

and LTerestf ^of necessarily transfer to him the interests of 

father and mi- minor sons. Bui if tlio minor sons have 
nor sons. 

of purchaser. benefited to any extent by the decree or by the 
sale in execution of that decree, to that extent, the purchaser 
has an equitable claim against the minor sons. Mr. Justice 
Markby in laying down this equitable rule of law^ made the 
following observations with reference to the case in which the 
point arose : — It is admitted that the sons took a vested right in 
the property at their birth, but it is said that, as the debt for which 
the decree was passed was a charge on the estate, the execution- 
sale passed to the purchaser the rights and interests both of the 
father and the sons, because it was a debt which the sons were 
bound to discharge. It is said that this was the same thing a$ 
if the father had made a private alienation of the property 
to meet the necessary expenses and debts of the family which 
both he and the sons were bound to discharge. These argii*^ 
men Is no doubt are well-founded in some respects, but the real 
question which we have to consider is the true oonstniolion of 
the sale-proceedings. It may well be that a father has a right 
to deal to some extent with tha interests of his minor sons, as 
well as his own, but it does not follow from that, that a 

P. H. 0 ^ 

(p) Buse$m»'* Ball Sakoo v Mahamfak Z^clmmsur Singk^ h B,, 
0 L A., 23S 

kl 
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coiiTeyancebj Iiim of Im o\Yn rights must necessarily pass the 
rights of hib son also. So it may be that, had the dccrco-liolJor 
in Jiis case sought to bring to sale not only the rights and in- 
tcrofcts of tlin father but the whole interests of the family, 
the «ale would haye been a good sale of the whole property. 
Blit yliai w ) here to consider is the true construction of the 
salj-procoediugs; and I am of opinion that under it the rights 
an t iiite’e^ib of the father only passed to the piirchasor, and I 
!soe no rea" )n to iiohl, nor has any case been quoted to show 
iha^ iro o mht to hold, that, when a sale-certificate in express 
terms pa«^&cs ilie purchaser the rights and interests of the 
faih^n', it transfers to him not the interests of the father alone, 
bill alS'O of liis minor sons.’’ (q) 

A Judge lifis no right to set aside a sale under a decree, 
upon the application of a third person, who is not a party to the 
suit and in no way connected with the oidginal proceedings, (r) 
A sale under a deeroo to a bond fide purchaser is valid, 
notwithstanding the decree may be reversed upon appeal, and it 
seems to follow that a hma fide sale under a decree which is 
afterwards set aside upon review is equally binding, {s) The 
autlioi hies eib'd by 3Ir. Justice xTorman in Surma y* Surma 
folly bear out tlii«? proposition of law. A purcliasod a share 
of B’s taluk at an auction-sale, in execution of an ea^^iiarf^ 
decree obtained against B, under sec. 105 of Act X of 1859. 
B obtained leave under sec. 58 of Act X of 1859 to revive the 
suit, and succeeded in getting it dismissed. He now sued to 
set aside the sale to A. It w^as held, that the sale to A 
was binding against B, notwithstanding that the decree in 
exceiition of which it had taken place had been set aside in 
review, piwdded the sale "was bond fide, {t) There were,’’ 
said Bailies Peacock in this case, two kinds of execution 
ill England, one a ivrit of eler/it) umler which property was 
delivered to the execution creditor, in order that he might 

(q) Shdm J)i/(d Efiujh v. Baboo Iletm Buddun Bingh^ 17 W, B., 454. 

(r) JfuuuUufne Skamouto v. Boh<ek Cbuudet Bhamonio^ 25 W. R., 7d, 

(?) Olnmderlimt Surma r, Btssemir Burma Clnteherhuiig^ 7 W B., 312. 

(/) Jim All V. Jun Ah Olmmlkry, 1 B. B B- A. 50-61 } ante p. X77. 
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safisfj’- liis jiidgmoni by collecling tlio rents of tlie estate ; 
and tlio oilier writ of fieri jaoitu, under wliich the Slieiiil 
was ilirected to lerj the amount by seizure and sale of the 
defendant's and chattels. In ilio case of a sale under 

a writ of fieri facias, it was hold by the Court of Com- 
moil pleaSj and affirmed in error by the Court of 
Bench, after several arguments, that the sale to a hund fide 
purchaser, under a decree, was not afrecied by a siib=^eqiieiu 
leversal of the decree. But the delivery to the jiidgment-ci edi- 
tor under an ele^U, is different, and it ivas held that Ihereier'al 
of the judgment put an end to tho plaintiff’s title under ilie 
elefit. There is a good ground for the distinction, and as ff is 
important to advert to the distinction, we think it right to refer 
to tho reasons which were given by the Courts in each of ibo 
two cases. 

One of these cases is Ilathezv Jlahumfs case, (ti) It was 
resolved in that case, that tlio sale by the Sheriff by force of 
the fieri facias should stand, although the judgment was uftor- 
wauls reversed, and that the plaiiitilf in the writ of error should 
be merely restored to the value, for the Sheriff, who made Hil 
sale, had lawful authority to tho sell, and by the sale the vendee 
had an absolute property in the chattel purchased; and although 
the judgment, which was the warrant of tho fieri faiius, was 
afterwards reversed, yet the sale, which was a collateral act 
done by the Sheriff by force of the fieri faeim should not be 
avoided ; for the judgment was that the pkintifi' should rocovei 
his debt, and tho fieri facies was to levy it of the defendant’s 
goods and chattels, by foi*ce of which the Sheriff* sold the ehafied 
as he well might, and the vendee paid money to the value of it. 

‘^It was remarked, that if the sale of the chattel should bo 
avoided, th^ vendee would lose his chattej, and his nioney too ; 
and, therefore, great inconvaixiance would follow, that none 
w’'ould buy of the Sheriff goods or chattels in such cases, and so 
execution of judgments (which is the life of the law in such 
case) would not be done. 

(«) 4 Coke’s Eoport, Ft. 8, p. 94. lio\'v®v^r aaif, p 137, («’). 
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^'The other easej to wMcli reference is made by Mr, Ju&tire 
Norman, is that of Goodvere \\ luce, (p) The Court there held 
that there was a diffoi cnco ^ between the sale and delivery 
upon an elujlt to the party hini'.elfj and a sale to a stranger 
lip 111 a fen Jacw; for facias gives aoihority to the 

Sheriff to sell and to bring the money into Court, wherefore 
rnheii he sells a term to a stranger, although the execution be 
re\Liaecl, yet he shall not, by virtue thereof, be restored to the 
term, but to the monies, because he comes duly thereto by act 
in law. But the sale and delivery of the lease to the party 
liiiy«elf upon au no sale by force of the -writ, which 

being reversed, the party shall he restored to the term itself.’ 

We think that the distinction is founded upon reason and 
good sense, and that our decision must be in accordance with 
these authorities. It is, therefore, necessary to decide whether 
the purchiiser, under the execution, was a bond fide purchaser ; 
or whether, us alleged in the plaint, he was in collusion with 
the ijiiradir, the plaintiff in the revenue-suit. 

The Court of first instance considered, that as the decree 
had been set aside, the plaintiff w^as entitled to succeed in this 
suit, w'hetlier there was fraud betw’-een the and the pur- 

cha^ier under the decree or not ; and he did not raise or try any 
issue as to w’hethor there %Yas any collusion or fraud. The Judge 
did try that question, but he tried it upon the evidence as it 
stood in tho lower Court, and neither of the parties, therefore, 
had iiii opporliinitj of calling wumes'^es upon that issue. 

main points, upon wdiich the Judge has found that 
there was fuiiid borivecii the ijar&dS.r and the auction-purchaser, 
firsts that enmity existed betw^een the purchaser and the 
pkintilF, seeondl^^ that Bhairab Obandra, the naib of the ij^rftdir 
was present at the sale ; thinlly^ the inadequacy of the prica 
realized ; attd/o?u*f/Jy, the ignorance in which tho plaintiff was 
kepi of the intended sale. I by no means intend to say that the 
Judge arrived at an erroneous conclusion of fact, but I think 


(!>) 3 Cioki’s Eep.,246. 
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there wa'i not in sirictnes;^ any legal e\ideiu‘B io warrant it, Tbo 
case ought to he remanded^ in oid^^r that the tine^lioii of fiaiid 
and collusion between the auction-purchaser and the plainiiir in 
the decree may be tried. The ease should go to the Judge, in 
order that he may send it lo the ^Eoonsiff under sec. 351 of Act 
Till of 1<559, to try whether such fiaiid or collu&lon exi^ied, to 
return his finding, together with the e%ddeiice, to flie Jutlge, for 
final decision. Either pariy should he at liheri} lu adduce any 
eTideirce he may think fit upon the trial of that is«iie, and we 
think that the Moonsiif ought to he directed to summon all the 
parties to this suit, that is to say, the ijdiddir, his naib and the 
auction-purchaser ; and, as it is suggested that there was collu- 
sion between the plaintiff and the dd&r, we think the plaintiff 
should also be summoned and examined. 

It does not appear what was done with the purchase-money 
paid by the auction-purchaser, whether any, and if luiy, what 
portion of it was paid out to the plaint ifl' in the rent-suit, or to 
the defendant in that suit, and whether ilie auction-purchaser 
has ever obtained possession of w hat he purchased, or taken 
any and wdiat steps for that purpose ; or winether the plaintiff 
in this suit, or the ijdi4dSr, or the auction-purchaser, has been 
In possession since the auction-purch.ise. We think those points 
must be inquired into by the Moonsiff when the case goes back 
to him on remand from the Judge, as they have a material 
bearing upon the question of fraud. 

No officer having any duty to perform in connection with 
any sale in-execution of a decree under the Oode of Civil Pro- 
cedure shall either directly or indirectly bid for, acquire, or 
attempt to acquire, any interest, in any property sold at such 
sale, (w) 

Section 317 of the Code of Civil Procedure 1882 provides 
Bar to suit that no suit shall be maintained against the cer- 
^le?pOTcbS purchaser on the ground that the purchase 

{beaftiaidarp w'gg made OB behalf of any other person, or on 


(m) Act XIY of 1882, «ec m. 



2<)u AlvHIIVlih OF 3rAINTE:XAIT('E [Ouvi- IV'. 

behalf of some one through ^yllom buch other person claims. 
Nothin"- in this section shall b.ar a suit to obtain a dochiration 

tliat tlie name of the cerdfied purcliaser was iiiseidod in the 
eerfificate fraudulently or %ulhoat the consent of the real 
purchaser, (x) 

Oj a Ilindiij inherited from las father property cliai’ged, 
feilc ot nniit, under the Mitakshard laWj with the maintenance 
ebt^'ora HmiUi mother, G dying without issue, his 

^Aidijvs, propel iy passed to D, his widow, wiio al^o^yed 

the maintenance of N to fall into arrears. N bro-nglit a suit 
against D personally for the amount of the arrears, and ob- 
tained a money-decree, in execution of -which D’s right, title 
and interest in the property left by her husband ^vere sold* 
Neither the decree nor the sale-proceedings declared the pro- 
perty itself to be liable for the debt. In a suit by the royorsion- 
ary heir of C, after the death of D, to establish his right of in- 
lieritaiice to, and to recover possession of, C^s estate, Jleld^ 
that the purchaser at the execution-sale took only the widow^s 
interest, and not the absolute estate, and therefore the plaintiff 
was entitled to recover, (y) 

J and N borrowed money from P, and, as seciirit}^, N 
ExociTtioii-«alc pledged certain lauded property. P sued on his 
bond, and obtained a decree against J and the 
sal ot decife— reiiresentatives of N. He then transferred his 

Kigiits oi ^ 

dialer. decree to 0 and F, w^ho, in execution, seized 

property belonging seperately to J, who, to protect her own 
property, paid the -whole debt, and then brought a suit against 
N for contribution. Having obtained a dociee, J attached the 
property originally mortgaged by N, claiming over it something 
ecpiiralcnt to a morigage-lieii. Upon this one Nilkant claimed 
the propei'ty as purchaser from N, and succeeded in getting the 
attachment taken off. Thereupon J brought a suit against 
Nilkant, N, and others, to have it deckircd that the mortgage to 

(,r) Act XITo! 

(}/) iiurjuu Dtwhey y. Brijhhaokan LtdL Awmil, I. L K , 1 Qd , 1^4 
SiC to construction of sale-cf^ltHcaie, ant», p 202, 
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P had becoino assigned to her as a consequence of her having 
paid off the debt duo io P. Her suit was dismissed in the fuNt 
Oouit; blit she obtained a decree in the second Courts under 
wliieli she sold the property to n, iilule a special appeal vas 
pending^ llie result whereof was to set aside the decree : It 
h(ddj that^ under the executioii-salcj R bought the rights and 
interests, not of Nilkantj but of N j and as the result of the 
special appeal was to declare that there were no rights and in- 
terests of N in the property, R bought ^liat was worthless. (^) 
The purchaser at an execution-sale of the iHaiikeo right 
™ , , of a iudginent-debtor ijs entitled to possesdon 

Execiiljon-salo j in ^ ^ i 

of ri 1 1 k o c wliero such right lias been in no way pledged or 


by^prcTfoTis mortgaged, notwithstanding a deed of assign 
meat from the previous owner 


directing his 


tenant to make an annual payment to a creditor of interest due 
under a bond, (a) 


Awwainfrancl The lociim-tenens of a purchaser at a sale 

tion pnrclia<>ci-. m execution of a docroo is not hound by an 
award in fraud of the decree io which the judgment-debtors 
wore parties. (&) 

The title of a purchaser at a judicial sale which has been 
confirmed and been made ahsolufo relates back to and takes cflPect 
from the date of the sale and does not conuneuco only on tlio 
date of the confirmation of the sale, (c) 

It is not incumbent on a person seeking, not to interfere 
with the sale in execution of a decree of the right, iillc and 
interest of the judgment-debtor but to rccorer what has been 
taken in excess under colour of sale, to sue within iho period of 
limitation prescribed by law for a suit to set aside the sale. Tho 
mere circumstance that there is a specification of the subject of 
tho sale at the time of sale is of no force. It was not the pra- 

iz) Ram B.ulini Sinffh v Ohutkr JTooer, 22 W. B., 4r>2. 

(a) Jijlef’r jih v. Iliinml Bhagui, ;^2 W. K., 445. 

<&) Jlfatun y. lino Kmwi Hiugh, 7 N. W, F. H. O. Hep., 3B2. 

(c) Raja Luohmin JValh v. Maharaja cf 7 N. W. P. 

H. 0., 310. So* ako Jtalee Dans Meogec v. Jhtronaih Rug OlannUirg, 
W. E., 1364, Gap No., 279 ; Bfip-ub Ohundrr RumUpadhya r. doudammi 
Dabee, I. L. E., 2 Cal., 141 (F B.) 
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perty specified but tlie right of the judgment-debtor therein 
that is offered for sale and conreyed. (d) 

At a sale held on the 9tli of September^ 1872^ in execution 
of a decree, the Respondent purchased au estate for Rs. 550^000. 
The notification of sale had stated the Government rerenue to 
be E&. 3146 instead of Eb. 8146 ; the sale being fixed for the 
5th of August^ 1872. The sale was postponed without the issue 
of a second notification on an application by the judgment- 
debtor praying for such postponementj the attachment and the 
notification of sale being maintained. 

Oil the 1st of October, 1872, the judgment-debtor objected, 
under sec. 256 of Act YIII of 1859, to the sale on the ground 
of material error in the above notification in regard to the 
amount of Government revenue. The subordinate Judge over- 
ruled such objection, but omitted to pass an order under sec. 
257 confirming the sale. Thereupon the judgment-debtor paid 
into Court the amount of i ho decree, and then obtained from 
the judge an order purporting to have been made in review 
under see. 376, but without notice to the Respondent, setting 
aside the sale on tlie ground of inadequacy of price and the 
above alleged material error. Subsequently the Judge refused 
to confirm the sale and to issue a certificate to the Eespondeut. 

The High Oourtj upon application by the Respondent under 
24 and 25 Viet, c, 104, sec. 15, held that the objections made 
were insufficient, and directed the Judge to confirm the sale 
III was held, by the Privy Council, that, although the alleged in- 
adequacy of ptice was no ground for refusing to confirm the 
sale, yet that the above error in specifying the amount of Go- 
vernment-revenue was an irregularity (see sec. 249) for which 
on proof of substantial injury to the judgmeni-dehtor therefrom 
the sale might have been set aside ; but that the above petition 
for postponement amounted to an admission by the judgment- 
debtor that the notification was correct, or that there was no 
such irregularity as \vould he likely to mislead, (c) 

w Muhmnnmd TE wTF H.C 

(f) Muvdto Namm Bmgh^ h E. 3 I. A , 230* 
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The property of a jiidgment-debtor was proclaimed and 

Proclamation. for gale in execution of a decree on 

Mateuai irre- a certain day. The proclamation set out parti- 
giilaiity. Act n T ^ 

VHI ot 1 8 5 9, cnlars of the property, but subsequent to sticli 

s&. i49, 2o6. proclamation a portion of the propeity was re- 
leased to a third party. Notwithstanding this fact, no fresh pro- 
clamation was made, and the sale took place on the day origin- 
ally fixed. HeJily that the omission to issue a fresh proclamation 
ivas a material irregularity inasmuch as the judgment-debtor 
entitled to have a pioclamation issued accurately describing the 
property to be sold, and that such proclamation should be pub- 
lished thirty days before the sale. (/ ) 

Where a sale in execution a decree is postponed whether 

Proclamation ^ fixed date, it is necessary, in 

on pohtponmeut the absence of an express aiTangenient between 
¥iJI of 1859, parties, that a fresh proclamation should 

be made giving notice of the day to which the 
sale has been postponed. It may be presumed, when the notice is 
w^anting, that there has been an absence of biddcis, from which 
alone substantial injury must probably have arisen to the judg- 
ment debtor (ff) The Law is express on the subject.* 

B E, a Muhammadan, had incurred debts for repairs to a 

Sale in execu- house of wliieh he owned an eight-anna share, 
tioii of deciee •, i t , a > 

agahistiepresen- and after hiS death his daughter b who was eii- 

cealid °Mu1b:am- ^ five-anna share of his estate, and who 

rvurchSo?^of taken charge of his property and obtained a 

share of estate. certificate under Act XXVII of i860 directed 
further repairs to be done to the estate. The debts thus incur- 
red by B E and S not having been paid, the creditor brought a 
a suit against S, as representing her father^ estate, to recover , 
them, tod having obtained a decree, the house was sold in exe- 
culion thereof, and purchased by H in May 1874* B E at his 

(/) Bhih Ftoka^h 8mgh v. Suricti' Doyal I L. B. 3 Cal., 544. 

(g) Gomm Math Mm v. May Zuchme&mi Bingh Bahadur, I. L. E , 

3 GaL 54^. See also Okhay Oknnder Butt v. 3 W. E , Mis. E., 11. 

* Section 291 of Act XIV Of 1S62 provides for^tb© issue of 

a fresh prooiamation under sea 289 theieof, whenever a sale le adjouniecl 
for more than semm dajs. 


Sale in execu- 
tion of deciee 
against leprescn- 
tative ot a de- 
ceased Muham- 
madan. Eight of 
a purchaser of 
share of estate. 
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death left also a sistei’, who was entitled to a three-amia share of 
his estate^ but who bad been for some years absent on a pilgri- 
mage to Mecca, On her return she in January 1874 sold her 
interest in the house to M. In a suit by M against S and H for 
possession of the share so purchased by him. Meld^ that S did 
not repi’esent the whole estate of B R and the share purchased 
by tbe plaintiff did not pass undei' the execution«sale to H ; the 
plaintiff*^ therefore, was entitled to recover. (A) 

In Omrao Sing v, Sumhhoo Nath{i) the plaintiff sued for the 
gale of certain landed property hypothecated to him in a decree 
by consent of February 1862. This property was subsequently 
purchased at a judicial sale in execution by the defendant who 
alleged the hypothecation to be fraudulent and collusive as tho 
plaintiff and the judgment-debtor thereby sought to protect his 
property fiom his creditors and particularly from Siimbhoonath 
who had previously obtained a decree against him^ which re- 
mained unsatisfied at the date of the plaintilPs decree declaring 
his lien on the property. It was contended on behalf of tho 
plaintiff appellant that one wdio buys at a judicial sale, and who 
acquires by his purchase the right, title and interest of the de- 
fendant in the suit in the property sold, takes the pi^operty sub- 
ject to all incumbrances thereon in fact created by the old pro- 
prietor ; that he stands precisely in the position of the latter, 
and Is bound by his acts and deeds. If this he so,^^ said tho 
Allahabad High Court, fraudulent charges created by the judg- 
ment-debtor on his property for the purpose of deieating or 
delaying the execution of his judgment-creditor, cannot be set 
aside after the sale. Such charges may bo made secretly, and 
may be unknown to the judgment-creditor prior to the sale ; and 
. if the only remedy against them is by suit brought by the holder 
of the decree, it may be feared that great frauds on the part 
of judgment-debtors will pass unquestioned# 

appears to us that a purchaser at a judicial sale is in a 
position different from that of a mere representative of the old 

(#) W. ElI#eSep,13a 
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proprietor, or of one who comes in by a voluntary sale made by 
the latter. A judicial sale transfers to the 'purchaser the pro- 
perty of the judgment-debtor against the debtor^s will, and 
places the purchaser in a higher position than that which the 
jiidgmeni-debtor by any private alienation could confer on him. 
Whether a purchaser at judicial sale may challenge all the 
dealings and transactions of the judgmeiit-debtor in regard to 
the prof)erty wdiich he has purchased, as fully as the execution- 
creditor before the sale may do, it is not necessary now to deter- 
mine. But we consider that such a purchaser is competent to 
defend his possession and title in such a case as the one now 
before us, by showing, as the decree-holder before the sale might 
have done, that the charge which it is sought to establish against 
the estate is fraudulent and collusive, and therefore void. 

It has been held that notvirithsiandiBg a prior hypotheca- 
tion, the owner of land was entitled to mortgage it to a third 
person ; and that the circumstance that such mortgage was mad# 
while proceedings were pending for a sale of the proptrty in 
execution of a decree obtained by one of his creditoi's, but 
before any attachment in execution of the property, did not in- 
viiHdate the mortgage. The property of a judgment-debtor 
continues no doubt to be at his disposal until it has been attached ; 
but any fraudulent disposition by him of his property, in order 
to defeat or delay execution, may, nevertheless, be questioned 
and set aside. All alienations after attachment are void. Fraudu- 
lent alienations, even if made before attachment, are, w© con- 
ceive, also liable to be declared void/* ( j ) 

The doctrine— that where a person sells property of which 
h© is not the owner, but of which he afterwards becomes the 
owner, he is bound to make good the sale to the purchaser out 
of his subsequently acquired interest — does not apply to a case 
where the sale was made through the Court at the instance of an 
execution-creditor, and was, therefore, compulsory* (k) 

U) 2 W. E. H. 0, Eep , at pp # md 41. 

{k) thlmk Jhhm w Mmiffmdhik I.X 1 .B 4 



212 


^ryFREHHlO YEIU. 


[Chap, IV 


Tlieaefs of a minor are only Toiclable^ mid not absolutely 

, void. Tiie pm chasers of tlio riglifcj title and 

Snle m exccii- ^ i x i l • 

tioii of deciee. interest of a jiidgineiit-debtor sued to obtain 

IPJit immediate 110*^5088100 of ilia property purolias.ed 
of |> ^ execution of a decree^ after set- 

ting aside an nsiifructuary mortgage executed by tlie jiidgoieni- 
debtor \ildio n minor. 

IMd^ that the sale in execution merely transferred to the 
purchaser the reversionary right of the judgment-debtor in the 
property^ after the satisfaction of the usufructuary mortgag’Cj 
and not the right to set ^l^ide an act done during minorit}^. 

ITeM also tliat^ until a transaction by a minor was avoided 
hr some distinct act on attaining majority, it must be con- 
sidered valid. (/) 

The introduction of a stranger in blood, as auction-pur- 

De^ifcnictioii of chaser of a portion of the rights and interests of an 

chamctcr ot joint; ^n^HYicled Hindu family, breaks up the constitu- 
untb^nded iana- ^ 

ly property by tioii of such family as undivided, and destroys 
ion of .11 » r* i 1 ••i. i 

stranger in blood the character of such property as joint and un- 

Saser^^^*T4eiit divided family property ; and a gift subsequent- 
of CO parceners |y made by the remaining members of the 
#Ary^^to%oiisti- original undivided Hindu family of their rights 
tnte valid gift. ^ third person, without the assent of the 

aiictioii'-purcliaser, is not invalid by reason of the principle of 
Hindu law which requires the assent of co-parceners in an un- 
divided Hindu family, to give validity to such a gift, (m) 

In execution of a money-decree, the decree-holder caused 

Notice. SvpproB- interest of the judgment- 

«ioa ol^ Fact, debtor in a certain property, which had been 
Loss of Haa. mortgaged to him by a registered bond, to be 

sold, but without notice of the existence of such lien* He 
afterwards obtained a decree upon the bond, and sold it to the 
defendants, who caused the same property to be attached* The 
limrohaser intervened under sec. 246, but without success* On 


{!), jffffifym V. JUm S B, H E. A. C., 4^6. 

^ ms, I. L. E. 1 Ail, 42a 
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suit hy ibe piirchnser^ to ostablisli his absolute right, hhl, iliai 
as the defendants’ vendor had suppressed the fact of the charge 
and thereby induced the plaintiff to purchase as the ab^olufo 
property of the judgment-debtor, they were now procludccl from 
setting up his lien. («) 

In execution of a decree, the right, title and iiiteresi in 

Apportionment of property of a juilgraent-clebtor, 

Piuchaher'. ot i^yho had previous to the attachment execiitt^d a 
simple mortgage thereof to A, was sold ; and 
of Decree. q yegpeQj^iy(3|y purchased them at differenti 

prices. A sued the mortgagor and purchasers B and 0, foreiiforc- 
ing his lien on the two parcels of property. The suit vas dis- 
missed by the first Court ; but on appeal, the order was appeal 
decreed.” A entered into a compromise with B, and entered 
satisfaction of a moiety of the deci'ee. He afterwards issued 
execution of the other moiety against 0, and compelled him 
to pay, 0 thereupon sued B for recovery of the proportion of 
the amount paid by him to A, but which, according to the valua- 
tion of the respective properties, should have fallen into the share 
ot B. It Avas held by the Calcutta High Court, Marhby an<l 
Kemp, JJ. : — I, That the proper decree in the suit of A against the 
mortgagor and B and C would have been a money-decree against 
the mortgagor only, with a declaration that the two properties 
were liable to be sold, clear of subsequent incumbrances, in satis- 
faction of the xnortgage-bond debt, 

II, That debt due upon the mortgage-bond was a general 
burden upon the two properties, for which no portion of those 
two properties was more liable than the other* 

IIL That as between the plaintiff and defendant, the liabi- 
lity ■was not joint, but several, in proportion to the respective 
values of the property, and that the plaintiff having been com- 
pelled to discharge a burden for which the property of defendant 
was legally liable, was entitled to recover the amount from the 
defendant. 


(?i.) V* Kn$km Kmmr B B. L. B* A* (Xj 407* 



i 


EQUITA BLE ESTOPPEL. 
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III. That no arrangemonf Letween ilie decree-holder and 
one of the judgment-debtors would affect the interest of a co- 
jiiilgiiieiit-debtory iinlefes by express consent, (o) 

Oil the 21st August 187(>, certain immoYable property 

belonging to M was put up for sale and was 

'S-Jo in c\ecii« n I i ^ 

lion Oidei of purchased by E. On the 2(^tli Aprils 1877^ such 
Side nas set aside under sec. 25G of Act VIII 
rnt hii!i I bT ^ 1 * 2359 ^] 2 Q ground that the order attaching 

ni ULC lint {)j ^ ^ ^ 

Aiiinsa']ni~-'Siie siicli propei tj and the notifications of sale had 
line ^\e as requiied by sec. 222^ been signed by the 

executing the decree but by the munsaiim 
Pio e lie) of the Court. On the £7th Jiine^ 1877, M con- 
Lip iUble t'.lop- vrjed such property to H, who purchased it 
bond ficU^ and for value, and satisfied the incum- 
brances oxisiing thereon. On the 15th April, 1878, R sued H 
and M to have the order setting aside such sale set aside, and 
to have such sale confirmed in his favour, on the ground that 
it had been improperly' set aside under sec. 256 of Act VIII of 
1859, the judgment-debtor not having been prejudiced by the 
iiTogularities in re«spect whereof such sale had been set aside. 
It was held by Oldfield J., that, although such sole might have 
been improperly set aside, yet in as mucb as the order of attach- 
ment and the notifications of sale could have no legal effect, 
having been signed by the inunsarim of the Court executing 
the decree, and not by the Court, as required by sec. 222 of 
Act VIII of 1859, and inasmuch as it would be inequitable, 
after the incumbrances on such property had been satisfied and 
the state of things changed, to allow E, after standing by for 
a year, and permitting dealings with the property, to come in 
and take advantage of the change of circumstances and obtain 
a property become much more valuable at the price he origin- 
ally offered, R ought not to obtain the relief which he sought. 
B was held by Straight J., that the fact that the Court execut- 
decree had not signed the order of attachment and the 
of sale vitiated the proceedings in execution 


5 V. Qhmi 3 1, E R* A* 0*, $67**-58« 
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mitio^ and rendered the sale which R desired to have confirmed 
voidj and R's suit therefore failed and had properly been dis- 
Biissed. (p) 

A purchaser of proporfcy at a Court sale who fails to pay 
ActX of 1877, the deposit (25 per cent on the purchase-money) 
De- sec. 306 of the Civil Pro- 

iauituig pur- ceduie Code is a dafaultinff pui chaser vithiii 

clmsei. Faiiuie ► o 

to pay deposit, tile nietiiiiiig of scc. 293 of that Code, and 

as such, to make good any deficiency of 

BidiUng without price which may happen on a resale, and all ex- 

pel mission of ,, 

Court. peases attending the same. A sale at which the 

decree-holder himself, or some other person for him, without 
the permission of the Com t first obtained, becomes the pur- 
chaser, is not ipso facto void ; it is a good sale, unless and until 
set aside by the Court under the provisions of sec. 294 of the 
Civil Procedure Code, (g) 

One of four children set up a deed of gift and a will, in 
Limitation, yirtue of ivhich he was, in 1842, placed, by a 
execution-sale. summary proceeding of the Courts, in possession 
of the wdiole estate left by his deceased father. The rights and 
interests of two other children were subsequently sold in execu- 
tion of a decree for debt, and purchased by the present plaintiffs. 
A fouiih child instituted a suit against the first mentioned one, 
to set aside the deed of gift and will, the result of which was 
that, in 1855, the will, which affected two-thirds of the estate, 
was set aside as having been made without due consent of heirs, 
the consent alleged in the will being held to be no conseni The 
plaintiffs sued in 1859 to get possession of the shares of the two 
children whose rights and interests they had bought Held^ 
reversing the decision of the High Court, that the plaintiffs as 
purchasers at an execution-sale, were in no better position than 
claimants under any other conveyance or assignment, and their 
cause of action arising in 1842, they were barred by limitation. (r) 


if). Mam BM w Mahiah Singh^ I L. B* 3 All, 701—2. 

\g\ v, I. jL B, 5 Bom., i&75. 

(f> Mo$mm v. 2 B, L, B. B. €*» 
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III exeeiitiou of a decree, K, (he jadgmeiit-crediiorj obtain- 

Execiitioii. Older for the atfacliraeiifc of certain pro- 

A( t viil of perty of B. the iuJoment-debtor- but it was not 

lb 5 e , 2 1 0. ** ^ o 7 

Ahui a 11 o 11 o f executed as required by Act VIII of 1859. The 
piupeitj. Lieu, property was however advoitised for sale, and A 
obtained an order staying the sale, on a petition by B alleging, 
that xV had agreed to give him time on condition that the 
attachment should remain good, and declaring that he (B) would 
not alienate the property, until the nhole of the decree was 
sati'-fled. Subsequently B moitgaged a portion of the propeity 
to 0. A assigned his decree to D, upon whoso application the 
properly was attached and sold, and E became tbe purchaser. 
0 having taken steps to foreclose the mortgage, B, to prevent 
such foreclosure, paid the amount into Court. Meldy that E could 
not maintain a suit against 0 to recover the amount so paid by 
him. The mortgage by B was not an alienation null and void 
under sec. 240, Act VIII of 1869. B^s petition did not create 
a charge upon the property in favor of A. (s) 

III a suit by a certified purchaser of certain property at a 
sale in execution of decree to establish his right to the property 
and for possession thereof, the Court will not apply sec. 260 of 
Act VIII of 1859 or sec. 317 of Act XIV of 1882 so as to assist 
the certified purchaser to enforce his claim against the party in 
possession, by relieving him from the necessity of vshowing the 
justice of his claim or excluding enquiry as to its fraudulent 
character. Tlie defendant in such a suit is not precluded by the 
!aw from resisting the suit on the ground that ho was the actual 
purchaser of the property. In Mt Btihnis Kowur v, Behari 
Lal^ (f) the Judicial Committee of the Privy Council held that 
sec. 260, Act VIII of 1859 should bo construed strictly and 
literally, and was applicable only to a suit bx*oiight agaimt the 
certified purchaser to assert the benami title against him, that 
the Statute did not make benami purchases illegal and that tbe 
tml owner for wdiom the purchase was made, if in possession, 

(s) V. Mamtanu &kQse, 4 B. h. B, A, C., 24. 

(^5 li M* I A., 496. See also LoMm Mamlu Muli* 

pack 2 I. A , 154. 



and if tliat po^^se'^ssioii had boon hon*^si1y oLiaiiiod; iniglit dofcnd 
a suit brought by the holder of ilio certificate raid tlial lie 
(iho eeriifieate-holder) wa's tlio apjaireiit owner oiilv and a mere 
trusteed?^) In LolJiee Narain iltowdhrij (appcli.ini) v. 

Bui t by a cor- pnddo Banil(>ini(llrja mii\ &ltamaifv<ldi 
tificd 2^111 ciiaLei. (plaint ids) the appv.!Luit lia<t purchased a f 

an execution-sale in the name of his manager I diaii Cliiniil 
father of the plaintiffs^ the liiV-inieresi of a ni!)da widow 
Monmoliini Delyaof and in nino-annas of ilie zamhidari called 
Kishenpoora in Cuttack, -whereof the appellant h<dd ilio otlii'r 
seven-annas in his own right and a rcvei^ionarj intoie^t in ilie 
nine that were sold. The plaintiffs, Ishaii Chuiidor’s sons, sued 
to recover possession of the nine-annas share upon the ground that 
the certificate of purchase was given to Islam OhunJer, and the 
allegation that the appellant Lokhee Warain had obtained forci- 
ble possession of the nine-annas subsequently to the certi-ficato 
of sale. The appellant’s defence was that laluin Chunder was 
his manager, that the purchase of the nine-annas was made in 
bis name, and that the appellant was in receipt of the rents and 
profits thereof It -was held by the Judicial Committee of the 
Privy Council that the holder of the certificate was a niero 
trustee. Their Lordships made the following observations -^viih 
reference to the facts of the case ; — It seems to he a fair con- 
eliifeioii from the evidence that Ishan Cliunder had no expresss 
instructions previous to the sale from Lokhee Naivdii io purcliaso 
these nine-annas for him. But these facts are proved, that 
Eiissool, who was an agent, or acting at that time as an agent 
of Lokhee Narain, was a bidder for these nine-annas, and had bid 
Ks. 2,^60 for the property. At that stage, wlioii lie had given 
that bidding, which was the last of four, somebody suggested 
to Min that he ought not to bid for the Zainindar, but that 
Jshan Chunder, the manager, was the proper person to purchase 
the property for Lokhee Narain. Accordingly the evidmoo is 
that Ishan Chunder was called into the room, the state of the 
biddings was made known to bim, and then he madcs upon I he 

{«) See also Ma/iammad v* MM Bak$h^ 1. L B , 1 All , 2l>fb 
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Ud bicltling of Paissool the small advoiice of Es. 2. If iho 
are believed, ho took the bidding out of EiissooFs 
vae piofe^sing to act for Lokhee Naraiii, saying at 
the time, oi offer, that he purchased for Lokhee Narain. 

Iso rloubt that depends upon tlic credit due to the witnesses, but 
ilicre are circiinislances in the case which corroborate them* 
There is the nndotibicd relation in which Ishan Ohiinder stood 
to the Zaniiiular ; the facts, also, that Kussool bid no more, and 
the very small advance upon his previous bidding seem to shew 
that there was an understanding between the two agents, other- 
wise it is very unlikely that the very small advance should have 
Stopped the biddings, and that the property should have been 
knocked down at that point. 

But not only do the circumstances attending the bidding 
at the sale give corroboration to the stoiy, but the subsequent 
conduct of Ishan Chunder is inconsistent with his having pur- 
chased on his own account, and is entirely consistent -with the 
view that he purchased on behalf of the Zamindar, for whom 
he was acting as manager. The possession is one of the real 
foots in the case about which there can be little dispute* It is 
not pretended that Ishan Chunder or his sons after his death 
obtained anything more than formal possession by the officer of 
the Couri They obtained that formal possession. How did 
they lose it ? They assert in their plaint, and for a purpose, that 
Lokhee Nurain took forcible possession. There is not the 
slightest evidence of it, ami it is conceded now that nothing like 
forcible possession was or could be taken. Lokhee Narain re- 
ceived the rents. ..and therefore was in possession so far as 
possession can be obtained of prope% which is in the hands of 
ryots. He also paid the Government revenue. It is perfectly well- 
known to he a common practice in India where property is in the 
name of a mm although not the true owner, that all the proceed- 
ings as far as the Government is concerned take place in his name. 
1!bir Lordships think that no very strong inferenpecan be drawn 
against Lokhee Karain from the foot that in his petition tp the 
Colleelo? he sWes &e title according to what it oiiensibly wiis> 
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Tlieir Lorclbliips, therefore, upon the A^hole matl;er, think 
that aUhongh Isliaii Clmnder may have had no previous iiistmc« 
tioiis to purchase from Lokhee Narain, jet ihat, being liis 
manager, and ■finding himself at this sale, he purchased for him, 
after having stopped Russool, ^vho v^as ih{‘re before him bidding 
for the Zamiiidar, in that opera! ion. It icuuld he eonimfy iu 
equity to allow a man who Ueps in and the charvetir of a 

yjpindpal agent^ and deposes anotJne who wacreulhj adimj as apt at ^ 
a/teribardh to turn round and sapy I pm chased the cdate, not /b/* 
the prineijxdf hut for myself and to obtain a 2o*ift out if iheediiie 
he had so 2 nirehased, I&haii CLimder himself doCb not tq^pcar to 
have intended to act in this manner because, as already observ- 
ed, he gave possession of the estate to the Zamindar, by direct- 
ing the tenants to pay their rents to him, and does not appear to 
have interfered in any manner inconsistoni with the character 
he took upon himself at the sale — the cbai actor of a manager 
for the Zamindar.” (r) 

Section 260 of Act VIII of 1859 does not preclude the 
Suit by decree- Courts from entertaining a suit brought by a 
eertlaed^^p ur- decree-holder against the certified purchaser of 
Till property to bring the property to sale in execu- 
260— Bellow. * tion of his decree as the property of his judg* 
inent-debtor, on the allegation that the certified purchaser had 
purchased the property hendmi for the judgment-debtor, who 
had remained in possession as owner from the date of purchase, 
and was in possession as such at the tinio of attachment, (w) 

A Hindu widow, who resides with her husband and the 
members of his family in the family dwelling-house while he is 
alive, is entitled to reside therein after his death, and eaiinoi be 
ousted by the auction-purchaser of the rights and interests in 
the house of her husband’s nephew. (*v) 

A mete verbal error in the proceedings conneeted with the 
MM«rSpMon. attachment and sale of property in execution 
Aeqiiiesoenoe. ^ decree, if it introduces no doubt a s to what 

^ X' ' pp^' '158—62 

(w) Sohm Lai v, Lw Gy a Prasad^ 6 N. W. F. II. 0 Eep», 26^. 

{0} Gouri V, Chaniramam^ I.L B.# 1 Ail., 262. Bee also Mimmia Dehi 
V* Dimmrn Bom, 4 0. X, 72 ; aO. 12 WJi, O J., 35 ; mti p 105. 
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, r 

the Court inteii led to deal vvitlij h not siicli a miscloscription as 
will ill diiy ^^dJ defeat t!ho anction-pnrcliaser’s rights. 

inierc a ==^alo has been allowed to bo completed by tlic 
C.dirl wltlimt any opposition on the part of the jiidgmeilt- 
fh p h ) is cognizant of proceedings and accepts them so 
fer as to WiHvon for an extension of timo^ the sale ought not 
to bo ti*ea ted a nullity, (t/) 

Uiidor Act of 1859, an ecpity of redemption can be 
sold in execution of a decree, (z) 

A ^ale under a decree to a hoizd fide purchaser is valid not- 
•\\itb«?taiiding the reversal of the decree upon appeal, {a) In 
Sn'iina v. QS) the defendants purchased at a sale 

held in Febriniry lbu8 in execution of a decree of Court 
iiiahiog one llainpriya iiablo for a debt as heiress of her infant 
son Goureoiiatli. The plaintiffs as reversioners brought a suit 
ill Idfn’) to sei aside the sale on the gimind that Eampriya, the 
mother of Gourcenaili, fraudulently and collusively admitted 
a debt j vhieii was a personal debt of her own. It was hold 
(by Kcsrniaii and Hi ion-Karr J. J.) that as no collusion was im- 
puted to the purchasers, the plainiilfs were not entitled to re- 
cover. Ti wa*^ no! eempetent to the Court in this case/^ said 
Mr. Justice fieion-Karr, raise the question of fraud as 
ogoin^t the defendants, purchasers, or to impugn the title which 
they derived from the sale and purchase effected in open Court 
and in pnrsiianeo of a decree. Wo might oven go further and say 
ihfii, had the decree been set aside on the ground of collusion 
between the decree-holder and Kampriya, the defendants, as 
hmijiife piirchaserSj would still have been entitled to retain their 
purelia^^a” Hr. Justice Jlorman added : — -^^It is important to ob- 
servo that, if a sale takes place in execution of a decree in force 
and valid at the time of tho sale, the property in the thing sold 




fe) fi&mmik Olmeyrhuih; r Jo^ Boondur^e Duhea^ 21 W. B., 93 

SiMWiimti DaU v. Mad>admj> Qlmndm 5 J&. L. B., 


Gy nmfimr. 
m 





Sc«, 3.] CESSEE or J CI)U-ME]S'l-I>CLTuE Jin 

passes to tlio piircliasor ; and if the decree or judgment he after- 
wards reversed^ the reror^sal does not affect the validity of the 
sale or the title of the purchaser/^ 

• The title of an auction-purclia'^or tinder a decree relates 
back to the date of sale although the sale may not liaio 
been confirmed until long afterwards, (c) In Bh^nih ChiuiBr 
Bundopadhya ( plaintiff ) t. Sovdamini IJahe^ (d) the defend- 

Peri o d f i o m ant becomo a pui chaser at an exeeution-salo 
whieli title of ^ ^ 

pmcliasei dates, of a share of certain property^ of which the 
Confiimation of •« . , tit n i ,7 r, * 

sale. Liability piaintitt held another share partly as Zainiii- 

of purchaser for partly as Patnidar : the sale took 

Ctov emsneat , 

revonue. place ill September 1872^ but the defendant 

did not obtain possession until confirmation of the sale in May^ 
3873. Between the date of the sale and the confirmation, a 
considerable sum became due for GoYernmont revenue on the 
whole property and to prevent its being sold, the plaintiff paid the 
whole of the revenue duo. In a suit to recover the proportion 
due in respect of the share purchased by the defendant, it was 
held by a Full Bench of the Calcutta High Court, that, on con- 
firmation of tho sale, the share purchased by the defendant 
must be considered to have vested in her from the date of the 
sale ; and, therefore, she was liable for the amount of Goveni- 
ment revenue in respect of her share which become due between 
the date of tho sale and its confirmation. In our opinion/’ 
observed Sir Eichard Garth, the sale having been confirmed, 
and the purchaser having obtained a certificate, the interest of 
the judgment-debtor must be held, for the purposes of this 
suit, to have ceased from the date of the sale and to have thus 
become vested in the purchaser/’ (e) But the title of an auc- 
tion-purchaser at a sale for arrears of Government raven no 
aeorues not from the date of sale, but from the date on which 
the sale was confirmed, and certificate granted under the Eeve- 
nno sale-law, inasmuch as such purchaser can exercise no rights 

(c) Balhj Dms Nmgh^ v, Mumiath Bog W. B , 1864, 

Gap, No„ 270. 

(rl) L EE,2 0al, 341— 46, 

(e) L h, B., 4 Gal, at p 145. See miie, p 207 (c). 
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of owiiersliip under liib piircbase, nor protect biniself against 
alienation or waste till ho receives the cortificato. (/) 

A sale of a share in a tenure, let out to a tenant in its eii- 
Salo of a share tirety, does not of itself necessarily effect a 
ill a leaiire. Severance of the tenni'o or rai apportionment ol 
the rent ; but if a purchaser of the share desires to have such 
a several! ccj he is entitled to enforce it hy taking pi'oper steps 
for that purpose. If ho takes no such steps, then the tenant is 
justified in paying the entire rent, as before, to all parties 
jointly entitled to it. But if the purchaser desires to effect a 
severance of the tenure and an apportionment of the rent, he 
must give the tenant duo notice to that effect, and then, if an 
amicable apportionment cannot be made by arrangement between 
all the parties concerned, the purchaser may bring a suit ogainst 
the tenant for the purpose of having the rent apportioned, 
making all the other co-sharers parties to the suit. It is im- 
possible upon principle to distinguish cases whore a tenure is 
sold privately from those where it is sold by public auciion, or, 
on the other hand, to distinguish cases where a tenure is severed 
by different portions of its area being sold to different persons, 
from those where it is sold to different persons in undivided 
shares. In all such cases the entirety of the joint interest 
should be considered as severable at the option of the pur- 
chaser ; and it would lead to the most inconvenient results, and to 
the depreciation of property thus sold in different lots, if the 
purchasers of such lots were compelled to collect their rents in 
one entire sum, conjointly with one another, or with the owners 
of unsold shares or portions, f^) Where seven mouzas had been 
Bait for appor- let in patni to certain tenants by the Zamindar, 
and then, under a decree against the Zamindar, 
a siiaie. three of those mouzas were sold to A, and the 

other four to B. A then brought a suit against the patnidars 
to have his share of the patni-rent apportioned, making B; 


(f) BaM meput Singh v. Maihuramth Ihu, W. B. 1864 Qm iCp. 
278. Bee also secs, 27 and 28, Act XI of 18S9 ; p* 166 (u^ , f(fc 
g) Ikmr OhufMkr Ikiti v. Mam M$km I. 15. B., 6 C#, 
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piircliaser of ilie other mouzas^ a party to the suit : it was held 
that the suit w"as properly brought, (h) 

The right or interest vrhich the Tenclor of immovable pro- 
perty has in the purchase-money, %Yhcrc it has been agreed that 
the same shall bo paid on the execution of the conveyance, is 
not, so long as the conveyance has not been executed, a debt, 
but a merely possible right or interest, and as such, under sec. 
266, Act X of 1877, is not liable to attachment and sale in exe- 
cution of a decree. The person v\lio purchases such a right or 
interest at a sale in execution of a decree takes nothing by his 
purchase. (/) 

The test to be applied in order to determine the exact 

Estate taken by interest which passes at a sale under the words 

a parch iser of right, title and interest’’ of a Hindu widow in 
the title ^ 

and mioiest ot a any properties, depends upon the question 
Hindu i\idow. ^riiother the suit in which the sale was directed 
w^as one brought against the wido'w upon a cause of action per- 
sonal to herself, or one w’hich affects the whole inheritaneo of 
the property in suit {j ) This is the principle/* observed Sir 
Richard Garth, ‘^upon which the case of JBaijan Doohey v. -Bry- 
bJmkan Lall Aicusti {h) was decided. The test applied in that case 
was, whether the decree for maintenance was a personal one against 
the widow, or whether it affected the estate of the reversioner ; 
and as the Privy Council considered that the decree was a per- 
sonal one against the widow, it was hold, that, under the sale of 
her right, title and interest in the property sold, her own life- 
interest only passed to the purchaser/^ {1} 

The immovable property of a Hindu widow was sold under 
a decree against her, and A was the purchaser at iho sale. 
Afterwards during the life-time of the widow, the lands in 
question were sold for arrears of revenue due by A to Govern-* 
inent in respect of other lands, and B was the purchaser at such 

(k) Sreen^cffk OkmiBr Okirwdh^y w Okunier Bofiiopadhya^ 

1 Calc. R E., 45S. 

(i) Ahmd-ud-ftm Kham v MajlU I h. S All , 12, 

(j) d'oimdrQ Mdhtm Tagore v, Jogul Kiehoret I. Ij« E., 7 Cial , S57—- 67. 

(M L. E. ^ L A , 275. B. O., L E*, 1 Cal,. 133 Bee mik p. 200. 

{1) I. L. B., 7 Oai. at p 360. 
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rAreniir^-«alo tho owii<'r of the reversion, expectant on tlic 
I'fe-inkne^fc of tlie widow bad iiistimied a feuit in lier life-time 
to ^ei a-nk* ilie wile of tlie e^l do ; hut tins suit was dismissed 
under «ee, 24^ Aei I of 1 815, on the giound that more than a 
jeir li n! elap-i i ''iiiee the =«alefor the arrears due to Govorninent. 
Afo r the <leaih of the widow^ the retersioncr sued B for 
r^eoviny of po-^se^i^ioii of the lands. Held (i) that the Ilfe-estale 
of llie widow was alono acquired by the purchaser at the sale 
under tlie decree^ and that life-estate alone was sold at the sale 
fur ariears of Government revenue ; and that interest having 
i \p1HwJ5 the rc\eifeioncr was entitled to recover the possession ef 
the lands : iij that the plaintiff w^as not haired by the di':>missal 
of the suit inotitiied in the life-time of the wddo\Vj for the object 
of that '-lilt was to sot aside the assignmontb of the widow’s 
intore&t, and not the assertion of the plaintiff’s right to tho 
reversion, (m) 

A decree-holder fraudulently caused the sale in execution of 
his decree of certain immovahle property belonging to a minor. 
The minor brought a suit for a declaration that such sale was in- 
valid and obtained posse=;siou of the property from the auction-pur- 
chasor. The auction-purchaser sued the decree-holder to recover 
his puichasc-moiieyj and the costs incurred by him in defending 
th{^ suit bi ought by the minor. It being found that tho auction- 
purchaser w as not a party to or cognizant of the fraud on 
tlie paii of the decree-holder, the Allahabad High Court hold (i) 
that neither the mere foct that the auction-purchaser know tlufc 
he w*as purchasing the property of a minor, nor the mere fact 
that he did not ascertain whether or not tho salo was justified by 
the ieritib of the decree, disentitled him to recover the purchase- 
money from the decree-holder : (ii) that being innocent of fraud 
and having purchased in tho bond fide belief that the property 
of the minor was saleable, the auotion-purchasor was entitled 
to recover the purchase-money, but ho could not recover the 
costs incurred by him in defending the suit brought hy the 
minor, bekg a suit he ought not to liave defended, l^r* Justice 


(fif) Ckmdq* MoUrm^ 1 Marsh., 500. 
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Poaraon in deli?eriiig the judgment of the mrijoritj of the Full 
Bench in the case observed : — To hold that the pnrciiaserj 
if the sale of a iiiinor^s property is set aside, is not entitled 
to, recover back the considerauon from a third parly wiio 
has brought about the sale and obtained the coLdcJeratiuii^, 
would very greatly depreciate the celling lalue of the pro- 
perty of minors. It is not appareni uhy in purchasing the 
property of minors the purcha«?er should be dcpiiied of an 
equity which cannot injure the mlnor^ and to which a pur» 
chaser ’would be entitled if the property purchased bad belong- 
ed to a person of full age. If the doetiine of em-eat empior 
applies where the sale has been practically set aside^ then, 
it may be pi'oper to hold that the omission to see that the 
order of sale was warranted by the decree amounted to such 
a want of reasonable care as to deprive tho purchaser of his 
right to relief. But should not the question of what amounts 
to reasonable care be considered in reference to the circum- 
stances of the place ? In England purchases of real estates 
are rarely made without the intervention of a solicitor and a 
scrutiny of title* In these provinces such precautions are 
almost entirely unknown. However this may be, it w^ould be 
going too far to hold that the mere omission to see that the 
order for sale was warranted by the decree ought to deprive the 
purchaser of relief under the circumstances at present known 
to the Court, if on other grounds he is entitled to it. Assum- 
ing then that the purchaser was innocent of fraud and pur- 
chased in the bond fide belief that the minor’s property was 
properly saleable, there seems no reason why he should not 
recover back his purchase-money from the decree-holder through 
whose misfeasance the order for sale was obtained/^ 

Sjr Eobert Stuart, 0. J., however, held that the auciioti- 
purcaaser was bound to ascertain the terms of the decree, that 
being guilty of fraud, he was not entitled to recover the put- 
ohaHe-inonej » and, assuming that he was innocent of fraud that 
having puiehased with the knowledge that the property was 
the property of a minor and without ascertaining that the 
wa« juatified by the terms of the decree, he could not re- 
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cover the purchase-money. With regard to the conduct of 
the aiictioii-pnrchaser, an acute and cautious Mahajan of 
twenty-years experience, Sir Eobert said Under all the 
circumstances and having regards to his own evidence, the 
auction-purchaser must be taken to have had not only 
full notice of the minority of the person whose property 
he was seeking to purchase, but as having lent himself to a 
proceeding not only illegal and invalid in itself but grossly in 
fraud of the minor’s rights. It was argued before us that the 
doctrine of caveat emptor does not apply to a public sale ; but 
for this opinion there does not appear to be any authority, al- 
though in a case like the present it is unnecessary to consider 
the question. Such a view of the law probably arises out of a 
misapprehension of the rules of the common law of England as 
to sales in market ovei^t^ but which can have no possible applica- 
tion to the sale in execution of a decree in India of the rights and 
interests of a minor. And in such a case as this where, under 
cover of a sale of such rights and interests, the minor’s pro- 
perty was attached and taken, it would be subversive of all 
justice if an auction- purchaser was not made to feel the risk he 
ran and that, to say the least, he was fully, if not within the 
principle at least, liable to the penal consequences of the rule 
of law in question. The peril he undertook was in truth 
greater than that of a venturous buyer shutting his eyes to his 
possible danger, for he clearly knew of Q-ungadin’s minority 
and all the circumstances when he appeared at the sale, and he 
therefore not only acted in bad faith, hut involved himself in a 
risk as purchaser which was different from that against, only 
because it was much greater than that against, which the doc- 
trine of caveat emptor is directed. That doctrine relates to de- 
fects, latent defects, which the seller, at the inception of the 
contract, does not or is not bound to know or to inquire into, 
the purchaser taking the risk of the etaius quo. The doctrine, 
in truth, if it does not contemplate absolute good faith on both 
sides, at least puts the burden of inquiry and investigation 
on the buyer, but it has not the same application where there is 
any thing ip the nature of bad faith or fraud. My belief is 
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that both partieSj the decree*holder and the aueiio!i“piirchdserj 
were in bad faith^ and that in trying to overreach each other 
they have simply conkibuted to the well-known conteiitioo 
which results in honest men coining by their own. In short 
the sum and substance of the case is this : the decree-holder 
attempted to sell the property^ and the auction purchaser took 
the risk on the chance of the sale not being &iicce«sfiiliy disputed 
by the minor, and lost his money on the venture. {/i) 

In a suit on a moitgaga against a member of a joint 
Sale of inteiest Hindu family governed by the Miiakshai k law, 
wliole of the interest of the joint family in 
joint estate. the estate was decreed to the mortgagees, who 
subsequently obtained possession of it. Afterwards a suit was 
brought by another member of the family, who had attained 
majority pw to the moitgage, to set it and the decree aside, 
so far as he was concerned, audio lecover possession of his 
share of the joint family property. Meld that the mere circum- 
stance of an antecedent dobt was not in itself sufficient to bind 
him, and that the alienation was not good against him, unless 
it could be shown that ho had either expressly or impliedly 
given his consent to the mortgage, (o) If he stood by/^ said 
Mr. Justice R. Mitter, ^^and thereby allowed the creditor with 
whom Ms father was dealing to believe that he was a consent- 
Sig party, the transaction would be binding upon himP^ 

Government revenue does not become due from day to day, 
Ptircbaser’s li- but at certain specified times, according to the 
eSmeat contract of the parlies, or the custom of the dis- 

veaue. trict in which the lands liable to pay snob reve- 

nue are situate. It is not^ therefore, liable to appoiiionment ; 
and the person who is the owner of a revenue-paying estate at a 
time when the payment of the revenue falls due, is the only 
parson liable for its payment. The purchaser of an estate which 
pays Government revenue takes it subject to all revenue and 
c»es, whether in arrear or accruing. Held therefore, in a suit by 

(») Mahmdi Lai % Mamstla, L L. B., 1 All, 573— *74 

(0) Tmm*^ T. Lalia Bandh^m I, L. E , 6 Cal., 740* 
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a piireliaj^er for a certain sum for Government revenue and cess- 
eSj wliicli became due after the date of, though due for a period 
previous to his purchase^ which sum he alleged he had been 
compelled to pay to save his interest in the subject of his pmr- 
clia&e, that he was not entitled to recover, (p) 

A purchaser at a sale in execuiion of a decree is liable for 
damages caused by a re-sale consequent on his not making the 
required deposit, (y) 

In 1874, the plaintiff advanced money to F and Z on the 
CoiiTeyanee ol security of a mortgage of certain properties, 
inort- In 1875, the plaintiff took a conveyance of the 

properties mortgaged to him, setting off the 

of sanie pro- money’' due to him under the mortgage against 
petty tinaet an* , , . , , , « o o 

other decree. the consideratioii-money. At the time of this 

conveyance, the same property w^as under attachment under a 

decree obtained by another person, and the property was in 

execution of this decree, put up for sale^ and purchased by one 

G. In a suit brought by the plaintiff on the mortgage-bond 

(to recover the money lent and asking that the properties might 

be liable to satisfy the debt) against F, Z, and G, it was held 

that the conveyance of 1875 being void as against G, the 

plaintiff was entitled to fall back upon the lien created by the 

mortgage-bond, (r) 

A mortgagee who elects to take a money-decree^ and be-* 
comes himself the purchaser of the property mortgaged at a 
gale in execution of that decree, may bring a suit to enforce Ms 
lien against a person who purchased the right, title and interest 
of the same debtor in the same property, at a prior sale in exe- 
cution of a prior money-decree, ( 5 ) 

Nothing passes to the auction-purchaser at a sale in execu- 
tion of a money-decree but the right, title and interest of the 
judgment-debtor at the time of the sale. Where, therefore, a 
decree given under sec. 53, Act XX of 1866, declared the right 

(fj ahaimptit Swgh v. minJra Ohunder Mop, 1, L. 6 0al., m 
im Btmtmmn Mtit0* v, Mc^karma M%htap Okand Bmhudmrr^ ^ W.B., S, 
(r) Bakoo v. Qunm FerJmd Sahoo, I. A 8 Oah» SSO. 

C«) MuUkk V. I}o$smone ^ t L 7 Oal tl4, 1^3*) 
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of the obligee of a simple mortgage-bond to bring to sale the 
hypothecated property^ and such property was sold in execution 
of the decreCj the auction-purchaser could not claim in Yiriue of 
the-lien created b}? the bond to defeat a second mortgage, (t) 

Where the holder of a simple mortgage-bond obtained only 
a money-decree on the bond, in execution of which the property 
hypothecated in the bond was brought to sale, and was purchas- 
ed by him, he could not resist a claim to foreclose a second 
mortgage of the property created prior to its attachment and 
sale in execution of his decree, (u) The view of the Full Bench 
of the Calcutta High Coui*t in Momtazoodeea Malmnmed ¥. i^aj- 
coomar Dass (t?) and the decision in Rainu Naikan v, ^uhbaraya 
3Iudali (w) were dissented from by the Allahabad High Court. 
Mr. Justice Turner thus reviewed the authorities on the 
pointf — ^^Tn Ramu Naikan j.Subbaraya Mudali (w)it was held that 
the purchaser under a money-decree could avail himself of the Men 
of the original encumbrancer as a shield and so defeat subse- 
quent encumbrancers, and doubtless this ruling is supported by 
the dicta of the High Court of Calcutta, namely, that the colla- 
teral security passes to the auction-purchaser. In Wadir 

Hossein. v, Pmroo Thmildarinee (*«■) Mr. Justice Pontifex has 
ruled that a sale of the mortgaged property under a money- 
decree passes with it the lien ; and in Momtazoodem Muhom^ 
med T. Rajcoomar Pass (r) the majority of the Court declared 
that, w^here a creditor under a bond by which property m mort- 
gaged takes a money-decree and proceeds to attack and sell the 
mortgaged property he thereby transfers to the purchaser the 
benefit of his own lien and the right of redemption of his 
debtor and if there be no third party interested in the property, 
it becomes absolutely vested in the purchaser. The reasons on 
which these rulings proceed I understand to be the following— 
the mete taking of a money-decree does not destroy the lien 
and it continues an incident to the debt w^hen it passes from a 

(A Akkemm v. Mundkkkm^e, 1. L. B , 1 AH , 2S6, (F. B ) 

(u) Mkui oiand v. Kalmn L L E,, 1 A1L| M0, (F. B.) 

(4 U B. L. E , 40a B. a, W. B , 187. 

(w) 1 Mad. H. a E., (z) 14 B. B, 1., 425 nota Bmpmi p 2SE 
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contract debt info a judgment-debt— as the creditor cannot sell 
the property and retain the lien, it must continue in existence 
so tar as is necessary for the protection of the purchaser. It 
cannot be doubted that the mere taking of a money-decree does 
not dt.stioy the lien, and that it continues a collateral security 
for the debt when it has mergod in a judgment-debt, but I fail 
to see on what ground it can be held that the collateral security 
has passed by the sale or continues in existence to protect the 
purchaser. ^ The mortgagee has not in the ease supposed elected 
to avail himself of the collateral secuiity. The lien subsists 
nevertheless until the debt is discharged, when the object for 
WHieii it was created faiisj and it ceases. 

" The Calcutta High Court allowed that the fact that pro- 
perty IS mortgaged to one is no bar to the mortgage or sale of 
the equity or right of redemption to another. Let it be assum- 
ed that the mortgagor, sells his interest absolutely, then if the 
mortgagee sues on the personal undertaking only he must sue 
the original mortgagor, he cannot implead the purchaser, and if 
he obtains a decree he can enforce it only against the property 
of the mortgagor who ex hypothed has no interest left in the 
mortgaged property, and if, instead of selling the mortgaged 
property he sells the property of the mortgagor, no interest in 
coUateral security can pass by such a sale to the purchaser.” {y) 
menapersonto whom property is pledged for a debt, 
obtains a simple money-decree against his debtor, he cannot 
execute that decree against the property pledged to the pre- 
judice of a subsequent bmA fide purchaser. He may enforce 
his hen by separate action against the party in possession of 
the property pledged to him, but he cannot execute the money- 
decree against the property in the bands of the subsequent 
purchaser, (a) ^ 


A purchaser of a putni sold in execution, buys it with all 
Hahdifies, including instalments due to the Zamindar (a) 

TT 1 v. Sheo Suhafj Sing, 1 W. R. 316 • B L B <?„« 

(«) Mem Mkm ffuhsh v, Degumbwet Bmm, W. jS., 1364 , ^ 07 ^ * ' 
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Plaintiff pnrcliased iwo-ihirds^ and dofendant otu-tMrd^ of 
the rights and interests of certain judgment-debtors sold in exe- 
cution of a decree. Plaintiff paid his own and defendant's 
quota of the piirchase-monej, and on defendant’s failure to 
ro-imbnrse him^ sned for possession of the \>hole property^, on 
the ground that he should be considered the sole pui chaser. 
The Loyer Oonri directed the defendant to pay his share of the 
purchase-money to the pUintifi:’ with interest, wiiieh was accord- 
ingly done. Though the relief granted by the Lower Court 
w^as different from that prayed for in the plaint, the order was 
not disturbed in appeal, as it did substantial jii&tice. (b) 

The purchaser at a sale in execution of a decree founded 
upon a bond which mortgaged the property, was held not to 
have a preferential title over a prior purchaser, because the lia- 
bility of the property under the mortgage was not declared in 
the decree, which w^as only a money-decree, (e) 

Where a purchaser at a sale in execution was named in the 
sale-certificate as mother and guardian of her infant son/’ 
the title to the property was held to be vested by the certificate 
in the minor absolutely, (d) 

The holder of decree, in execution of which property is 
Liberty to Sold, is absolutely bound under sec. 294 of Act 
X of 1877 to have express permission from the 
Court before he can purchase the property ; and whether this 
objection is taken and pressed or otherwise, a sale to him is 
invalid, unless ho has got explicit permission. The use, at a 
Coiidiict calca- sale, of language by an intending bidder in dis- 
bid<UTfc. paragement of the property lor the purpose ot 

influencing or calculated to influence bystanders, and deterring 
them from bidding a fair price for the property, is a material 
irregularity/’ sufficient to render the sale invalid under sec. Sll 
of the same Act (^> 

(d) JBrijoo jSdfm M%$mr v. 7 W E., 180. 

(f) Bromo -Gopml AdAikuri v j^wlandt'h 10 W, B , 309. 

{^) Sefiiangtnep v. Navmn 12 W. E , 236. 

{e) MukMum Builubh v. Brojmatk Birhar^ I* L, B., 5 CaL, 308—9. 
See Slander of Title — ^pp. 139—40. 
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Arfe inexecntionof adeopoeis not invalidaW by the 
feot lb.t tbo balono, ro.Uy dn, is ovep-.fsted, ibor. b.iL no 
othoP ™^l.r.ly in Ih, p„Ul»H<,n »„d oondnol of th. sale V) 
m "gUs aad mleposl, in ppopoi 

the ntlp ‘’"‘”'5^ " P™”” aftaaanH 

piop. oonrsois not to dispute tb.ip WM possession „d 

o»„p.t.on but to plaoe the p.Pohns.p in a o.ndition to pee “e 

AKbl r j»‘'S»™t-debtep. (y) 

vinoet '! " “ *'"> Noptb-ipeslem Pp„. 

a a tenant’s holding is not tpansferable without the 

r Idjo ®afc It IS necessary in each casiP tn n,sr.,„ A 

a light of occupancy m the estate in which the holdiinr in suit 
IS situate are competent to transfer their holdings without the 
Zannndar s consent, (k) Where such t n “ ' ™ 

the tenants’ nVht ti 1 . ^ f “e transferable, 

execution -ay he sold in 

A mortgagee of two separate properties became by pnr- 

but^Sd^tatS ^ of the equity of redempyon of 

paid ander com- one of them, and of this nronpi i-w +1,^. i 

te ppopopiionod to hL pXLttt” ^ 
fiogo-debt was in effect satisfied. This moptoa ““1* 

obteined a dtep.e and oPdep in .a JJfe S.wT 

Ap ppoperfj, on whteh his moplgngo wa, the seeond Of So 

latter property, the plaintiffs 

mortgagee, had become purchasers, and ^ 

the sale. These were diLlowed and th ^ 

Court money sufficient to satisfy ’the decree in 
the sale, mid, that this was not a Tolnntary t 

teenuf „on,y egtetahiy dn. t hnt orifCrTp-.E 

hM tLb th ^^ooition-proceedings. And 

feo^medy Zufing clTned MW ^ 
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Auction-purchasers “v^ith notice of a mortgagee's lien are 
liable to pay off the mortgage and to satisfy any cleciee \'\Mch 
the mortgagee may obtain in regard to the property in a suit 
pending at the time of the purchase. Such deciee cannot be 
satisfied by pajment into Court un1o«-s the mortgagee has the 
means of immediately taking the money out of Couit^ or ac- 
quiesces in such payment as payment to himself, (j) 

Smallness of pi ice is not a sufficient ground for setting 
aside a sale^ unless it be the effect of an iiregnlaiity in the sale 
proceedings. {1) Mere inadequacy of piic© is not conclusive 
proof of mala fides, (1) nor a sufficient ground for setting aside 
a sale in execution^ if no substantial injury has been caused to 
the judgment-debtor by any material irregularity in publish- 
ing and conducting the sale : and the mention of the name of a 
wrong parganah in the notice of sale is not such an iiTegularity^ 
when the notice has been served in the light mouzah and the 
estate has been identified, (m) 

Fraud renders every transaction voidable against a party 
to the fraud at the election of the party defiauded. Where there- 
fore a bidder at a sale by public auction succeeded by the exer- 
Erana upon the cise of fraud and collusion with the agent of the 
to^Secutiom ^^^cutioii-credi tor (though without the creditor's 
personal knowledge) in becoming the purchaser 
of the rights title and interest of the judgment-debtor in three 
villages at a gross undervalue, and there was no material ine- 
gularity in publishing or conducting the sale^ it was held by the 
Madras High Court (i) that the (MunsiFs) Court, which oidered 
the sale, had jmisdiction to refuse to confirm the sale on the 
ground of the fraud practised by the agent of the execution- 
creditor and the purchaser ; and (ii) that the High Court had 
power under the Act and Charter or under sec. 622 of Act X of 
1877 to rescind the order made by the Munsif confirming the 
sale, to set aside the sale itself, and to direct a resal e. M r Justice 

' (j”)' i%e 'Zand Vori^a^e Bank Mam RuUa^ Nmg^i 21 W. B , 270, 

(ir) Mmt Sinffh t MiUerjmt Brngh^ 6 W, B., Mi&, SL 

(l) Mumola F. Marmn Btngh t* mhh ImI 6 W. E., 30, 

(m) Mm$Hn v. Eumkumar Bahm^ 25 W. E., 326, 
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Kemaii farther held that the party defrauded ought not to be 
referred to bring a regular suit, and the question ought to be 
decided at once on motion in the original cause. Mr. Justice 
Miittiisami Ayjar in concurring with his eminent colleague *ob- 
sen ed : Upon the facts found it is clear that the agent of the 
execiitioii-creJiter prevented one Ohetti^ in concert with the 
purchaser and with a view to favour him, from either bidding 
at the Court-sale or lending money to the jadgmeiit-debtor to 
pay off the judgment-debt and thereby obviating the necessity 
for the sale. It appears that the property placed under attach- 
ment was in consequence sold for a price less than what it 
might have otherwise fetched. Thus there was fraud upon the 
policy of the law as to sales by public auction, ( 71 ) and there was 
also substantial injury sustained, from such fraud ; and the 
question for decision is whether the sale may be set aside on the 
ground of the fraud, upon petition and otherwise than in a I’cgular 
suit. It is directed by sec. 286, Act X of 1877, that sales shall 
be made by public auction, which is in law a mode of sale to the 
highest bidder, neither puffers being employed where it is a 
sale without reseive nor persons willing to bid being prevented 
from bidding. If ‘ material iiTogularity’ is a ground for annulling 
a sale, I do not clearly see why fraud which shows that the sale 
was not a bond fide transaction, but a mere sham, is no ground 
for annulling it. Whetever doubt there may be as to fraud 
being a ground of relief on petition when it is a I'emote cause of 
the sale, or when the purchaser is no party to it, I think it is a 
valid ground of relief where it relates to the mode in which the 
auction is held and negatives one of the pre-requisites of a bond 
fide sale by public auction authorised by sec. 286, and the pur- 
chaser is a party to ( 0 ) 

A party %vho bids for an estate at a sale in execution, 
knowing that he is not able to deposit the earnest-money, ob- 
jafcructs the business of the Court, and is guilty of contempt of 
CJo-ljtrl, ^-i^nishable under sec. 228 of the Penal Code, (p) 

(n) 141. 

(o) Mm v. Brmvdm Mau and F^t/Zeahy IJmU , 2 Mad*, 

(f) /» W* B., 1864, Mis,, 
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Before a purchaser at a sale in execution of a share of a 
specific mehal in an estate is entitled to possession and to a 
batwarra of his piirchasOj its nature and extent must be ciearlj 
determined and defined in the Civil Oonris* (q) 

A sale to a ho7id fide purchaser for ^-'aliiable consideration in 
execution of a decree outsianding and in force at tho time, is 
a good and valid sale, (r) 

In execution of a decree, the judgment-debtor’s right, 
title and interest in a certain property were attached. Tho 
plaintiff thereupon preferred a chum under conve} ances from 
the judgment-debtor, but it was rejected, and tho property was 
sold. The judgment-creditor purchased the same at the auction, 
and sold it to the defendant, who ousted the plaintiff, who 
thereupon sued to recover possession under his conveyances : 
Held that the onm was not entirely upon the plaintiff to prove 
hona fiides of tho sale, but that the evidence adduced by the 
defendant should be examined also, (s) 

A, a Hindu, was possessed of an undivided moiety in 
certain property, and was also entitled to a reversionary inteiest 
in the other undivided moiety coiitingont on his surviving his 
mother. In a suit against A, the Sheriff^ under a writ of 
seized and sold to B the right, title and interest of A in the 
premises. In an ex-parie suit by B, asking for a declaration 
that he waB entitled to the contingent reversionary interest of A, 
as 'well as to his present possessory right, Maepherson, J., gave 
a decree for the present possessory right, but refused to make 
any decree as to the contingent reversionary interest of A. (t) 

A purchaser at an execution-sale takes subject to all the 
equities affecting the judgment-debtor, and will be bound by 
oonskuotive notice in the same way as an ordinary purchaser, (u) 


(q) Miimmm Dosb OJmnd v. Breehant 5 W. B., 49 , 

M Fymzooddem Blwo^a v. BumBoonnkBa JBi&ee^ 12 W. B , 508. 

(«) Srimatl BeM v. 3£udw Hohun Btngh^ 2 B. U. B., A» C., 326. 

(I) Kmio Blion G&ngQoly v. Eahutty Dmsee and otkers, I Ind Jar., 
H. B., 324. See as to wbat can be sold m execution, anie^ p 194, (A* 

(#} Mam Lochm BwMr v. Rammram^ 1 Oalc. U. B , 29d See mi€ p. 
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Tlie piircliaser of zamiadari gold in execution of a decree 
PiiTcba^^er of a is entitled to all the rents accrued due from the 
zammdan. |jjg purchase 5 and if the tenants or ryotSj 

after having notice of his title, choose to continue to pay their 
rents to, or for the use of, the former proprietor, they do so at 
tlieir peril, and cannot plead such payments in answer to a suit 
for rent by the new owner, (v) The purchaser of a Zaminclari, 
with notice of an alleged mokurrari tenure, is entitled to enquire 
into the validity of such mokurrari, and to enhance the rents if 
the mokurrari is found really not to exist, (w) 

A purchaser at an execution-sale should never omit to obtain 
a certificate of sale and register it, before he sues for the pro- 
perty purchased at such sale. Otherwise his suit is liable to b© 
dismissed for want of a right of action. (^) 

Auction-purchasers at a sale in execution of a decree are 
not estopped from asserting, as against a person claiming to b© 
a mortgagee prior to the sale of the property purchased, that 
in fact the property was their own, independently of the auc- 
tion-sale. At the most their conduct in making the purchase 
could only be regarded as some evidence of an admission of 
title in the Judgment-debtor, which they could explain or 
rebut. (?/) 

A person who purchases immovable property at an execu- 
tion-sale, knowing shat the judgment-debtor has no saleable 
interest therein, is not entitled to the benefit of the provisions 
of 313 of Act X of 1877, which were designed for the protec- 
tion of persons who innocently and ignorantly purchase value- 
less property. ( 2 !) 

(») The Qelleetor of Bajshah^fe v. JECursoondar^ DeMa, W, B,, 1864 
ActX B., 6. * 

( 10 ) Moikoosudun 8kcar v, Umurnath Ghose, 5 W. B , Act X B., 58. 

(a*) EaMsmidm JSfarandm v JBm Ickka, I. L. B., 4 Bom., 155. Bee 
however JDoorga Wuram Sm v. JSeneg Madhub Mos^oomdar, 1 . L. B., 7 Cal.- 
109. Ie this ease the Calcxitta High Court was of opinion that the order 
affirming the sale would be sufficient to pass a title to the purchaser, and the 
certificate which might afterwards be obtained by him, would he merely 
eridtece that the property so passed, [I 45 

Poindit Emurnan Dat v. MufU Assad-UUaL 7 H. W.P.H.O. W* 

14 mMdt PmBod V. Dhuman I. L* B , 3 All, 527. 
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Saotion 3 — (C) Se1©s in axeeution of mortgaged property. 


No Oonrt of Equity ought to direct hypo tboca ted property 
Sale of hypo- to he sold, and its proceeds applied to the satis- 
peifcy to ^he debt for which it is security^ with- 

be decieed. out first taking care to ascertain that the debt 
stated to be due in the security bond is really due. (a) 

A suit for the sale of mortgaged property in satisfaction 
Sale of mort- of the mortgaged debt is^ ^ a suit for land' within 
meaning of the Civil Procedure Code. A 
a decree. decree in a suit in the Mofussii for the recovery 

of a mortgaged-debt with interest, and in default for sale of 
the mortgaged property, enables the plaintiff to sell the mort- 
gaged property as it stood at the time of the mortgage and 
clear of all subsequent encumbrances. Such a sale completely 
bars redemption. (6) 

In Syud Nadir Hossein v. Pearoo Thavildarinee (c) it was 
held that an attachment under a money-decree on a mortgage- 
bond and a mortgage-lien cannot co-exist separatly in the pro- 
perty hypothecated, and such an attachment must be treated 
when existing as an attachment for enforcing the lien ; and 
that if property subject to such lien is sold in execution of a 
decree while it is under attachment under the decree upon the 
mortgage-bond, the lien existing upon the property is trans- 
ferred from the property to the purchase-moneys, and there- 
upon the property becomes thenceforth discharged from the 
lien. Sir Eichard Couch in delivering the judgment of the Full 
Bench in Syud Emam Momtazoaddem Mahomed v. Majeogmar 
Ems observed : — The object of a sale of mortgaged property in 
execution of a decree is not to transfer the debt from the debtor 


(a) Amnimth J%a v. JDhmput Sing Bahaimrj 20 B., 253. [269. 

ib) S. /. Leilie v. T/m Land Mortgage Bmk of India^ Ld, 18 w . E, 
(4 14 B. Lf E., 426 j(£oot note). Bee also f* 229. 
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to tlie piircluser of the mortgaged property, but to obtaia 
satisfaciioD out of the security. Thus, whether the decree do 
or do not direct the sale of the mortgaged property, the mort- 
gagee, when he puts that property up for sale, sells the entire 
interest that he and the mortgagor could jointly sell It cannot 
be rightly contended that the mere taking of a moiiey-decree 
extinguishes the creditor’s lien. If then the lien be not extin- 
guished by taking a money-decree, and if it continue an in- 
cident of the debt when it passes from a contract-debt into a 
judgment-debt, it must continue in existence so far as may be 
necessary for the protection of the purehaser, as the creditor 
cannot sell the property and retain the lien. An order for 
sale cannot conclude persons not parties to the suit, and with- 
out such order, in the absence of any third party interested in 
the property, a complete title passes by the sale in execution 
of the money-decree. If there be persons not parties to the 
suit claiming an interest in the property, no form of dealing 
■with the property in their absence can prejudice their rights. 
The decision of the Full Bench in Gupinatli Sin^ y. Shea Sahay 
Sing (d) is clear on this point. It seems to us that that de- 
cision does no more than declare this as a fundamental 
rule, A subsequent incumbrancer cannot be concluded by any 
order otherwise than in a suit to which he is a party. The 
fact that property is mortgaged to one is no bar to a mort- 
gage or sale of the equity, or right of redemption to another. 
The remedy of the mortgagee under a mere money-decree 
and under a decree for sale being identical so far as the parties 
to the suit are concerned, ha cannot hare a right to a second 
suit against the same parties to enforce what he has already 
obtained. Of course there may be a right of suit remaining 
against third persons not parties to the first proceeding.’^ (e) 
Mr. Justice Markhy thus qualified his concurrence with the 
Full Bench ruling in the case ; Whether the rights of third 
parties are in any way affected by the sale or pot, is not a 


(d) B Ia B,, Bub Vol, 72, Bee ante p. 2B0* («). 
{e) 14 B. H R, fel— See mU pp, 229— 30, 
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maiier^ whicli as it; appears to me, we are called upon to decide 
in the present case. There are decisions upon this point, (/) 
and I should desire further consideration before holding that 
in • no ease the rights of third persons, created subsequent to 
the security, are in any way affected by a sale under the security 
bond, that is to say, so far as it can be said to affect their 
rights that the whole property pledged should be turned into 
money at the instance of the hrst pledge. As a general prin- 
ciple of law I should be inclined to say that tbe right to sell 
the very thing pledged is inherent to the pledgee, and as a 
general rule I should also say that no claimants upon the pro- 
perty posterior to the first pledge can interfere with this right, 
though, of course, they may have a right to i'edeem before 
sale ; and they may have a very effectual claim on the surplus- 
proceeds, if there are any left after satisfying the first pledgee. 
In England the law has been somewhat slower than elsewhere 
in giving to the pledgee a right of sale, but neither in the 
English law nor in any other law, as far as I am aware, has 
there been any doubt that, if the pledgee can sell at all, what 
he sells is the property pledged : and it appears to me to be 
very doubtful whether it would not be undesirable both for 
pledgor and pledgee that there should be a sale of anything 
else, because such a sale might lead to the property being sold 
at a very inadequate price, as it will be uncertain whether the 
purchaser is buying the property itself, or a mere right to hold 
it subject to some claim of third parties.” (y) 

Where a mortgagee obtains a decree against his mortgagor 
Mortgagor and fo^^ of tbe mortgaged property to satisfy his 
Mor^gage^ Lnd cannot sell that property reserving his 

Mortgage-decree owu lights over it, because it is for the very 
dooiee satisfying those rights tibat the 

sale is made : And if, instead of obtaining a decree for the 
sale of the mortgaged property, the mortgagee obtains only 
a simple money-decree and sells the mortgaged property under 

(/) SheQ Fr&sun Binffh v. S^hmf 7 W. B., 232 ; 

huhore Dati v Malmmed Balmi, 1 B. L. E., A. C., 152. 
ig) 14 B, L, K at p. 441, Bee poBt p, 2S9. 
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L: o- " "Xr 2t" 

himself [. 7 . nwr, i;. • “O'tgaged property reserving to 

t. enable ihe "eeJCeTLl rorfgag^rfa^^^^^^ 

brr,;? :rr -r'-- 

Eiohard aarlh, “pnfanp f„ n, pLjZ ^d 

L 41*; rbreol!? 4‘: 

sale, but lu fact sells riotUng, heomse the movLL L Z 

Zw*? n’ '”■'' ‘‘"Z "■* “» P*- *• ae 

purehasei . The reason why it passes in the other case is entire 
Ij absent m this ; and I know of no provision of the law h- n 
enables [a jndgment-oreditoiv under the colour of selling 2 
judgment-debtor’s property, to sell his own.” ^ ^ 

_ In the ^se of MutAum Nath Pal v. Chundermonev Delm U\ 

in which the question in issue was whether the plaintiff’a 
chase at the execution-sale (upon a 

tin naortgagaa agA.t ft. n, „tgagor, ™.t.b.p„fe4lto 
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that of the defendant who purchased from a donee under a deed 
of gift from the raorigagor, and which last purchase was prior 
in point of time, but long subsequent to the date of the mort- 
gage in execution of decree under which the execution-sale 
took place. It was held that the execution-purchaser bought 
the entire interest which the mortgagor and the mortgagee 
could jointly sell and not merely the right, title and interest 
of the mortgagor as they stood at the time of the execution- 
sale, and that, therefore, the execution-purchaser was entitled to 
a decree declaring that he was no longer liable to pay rent to 
the purchaser from the donee of the mortgagor. Mr. Justice 
Markby in his learned judgment on the case remarked : — 
^‘^The Important question is, what is the effect of such a sale 
upon the rights of Chundermoney, who derives his title from 
a grant by the mortgagor posterior to the mortgage-bond. It 
is I think clear law, that the mortgagor cannot, by a subse- 
quent grant, derogate from the rights of his mortgagee to be 
paid his principal, interest and costs out of the property 
pledged ; and that the proper, and indeed the only, mode for 
the mortgagee to realize his money under a mortgage of this 
Lind (i an ordinary Bengali bond pledging the land) is to 
get a decree for it and to bring the mortgaged property to sale 
by process of execution.'^’ (j) 

A suit was instituted on a mortgage of a single revenue- 


Sale in execu’ 
tion of mort- 
gage-decree, 
Property in dif- 
ferent districts. 


paying estate in the Court of the Subordinate 
Judge of the district of Backergunge, under the 
provisions of sec. 10, iket X of 1877, and m 
decree was obtained for the sale of the morb* 


gag^d property. On an application for execution of the decree 
to the Court which passed it, it was held that the Court was 
competent to order a sale of the whole of the mortgaged pro-, 
perty, though only a portion of it was situated in the district 

of Backergunge, (I?) 

{j) I. |i B., 4 Cal, at p S20. Bee also Mmidm Jitmm logld&ar^ 

I. X», R., 4 Bom. 57 ; Kmvraj Jusrup v, Linguya, J. L, R,, 5 Bom, 3. 

(^) Bhmrmp C^under Qo 0 h& v, Ameeraomum I, L. R., 8 Cab, 

703*— 4 See also K&lly Frmmm v. IMitmuih Mvllich 11 B, L, E., 

m 5 s. a 10 w, K, m 

jrl 
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Oh the 15fcli July 1864 two undivided brothers executed a 
Pmcluwe by mortgage of their joint property to the plaiiitifF 
Pnont January 1808 they 
t'uiiioii executed another mortgage of the same property 

for Rb. IjOOO to the defendant, who registered it under Act XX 
of lb6G. In Aiiirn«?t 1871 a suit was brought against the 
brothers by ihe plaintiff on the mortgage of 1864, and a decree 
for the sum due was made in October 1871, directing that if 
the sum due was not paid within two months the mortgaged 
property should be sold. In March 1872- the property was sold 
in execution of the above mentioned decree and bought by the 
plaintiff, who was duly put into possession. In 1871 a suit was 
brought against the brothers on the mortgage of 1868 by the 
defenduntj a decree was made similar to that in the above men- 
tioned a sale of the property was had, and it was bought 
by the defendant. The plaintiff w'as thereupon dispossessed and 
referred to a regular suit, and the defendant ^vas put into posses- 
sion. Tins suit was then brought by the plaintiff, the first 
mortgagee and pui chaser, to eject the defendant, the second 
mortgagee and pin chaser, and the Lower Appellate Court mak- 
ing a decree in favour of the plaintiff, the defendant filed this 
second appeal. Efekl that the mortgage of 1864 did not rcquix'e 
to be registered in order to maintain its priority over the mort- 
gage of 1868. iSb/c/ <2^50 that the plaintiff having bought the 
righib and intert^sts of ihe mortgagors under a sal© held prior to 
the sale to the defendant, the mortgagors had no right or interest 
to sell to defendant ; but that as the purchase by plaintiff was 
subject to the mortgage to the defendant, and as defendant was 
not a party to mortgage suit, defendant’s right as 

mortgagee was not affected by the sale to the plaintiff, though 
effect could not be given to that right in the present suit. (I) 
Immovable property was sold on the saxn© day in execu- 
Biority tion of two decrees, on© of which enforced a 

iw^ym^hmem. created in 1864 and the other a charge 

created that th© purchaser at the sale in execu- 

(I) T, Mrnmmh I. L, B , 2 Mad*, 100. 
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tion of the decree enforcing the earlier charge, was entitled to 
possession in preference to the pin chaser under the decree 
enforcing the latter charge, notwilhstaiidiug that the latter had 
obtained possession in virtue of his purchase, {m) 

A moitgagee pmchabing his own security at an execution- 

Mortgapebny- inonevdeoice can still be ledeemed 

mg in ins own 

iecuuty by subsequent pui chasers or incumbrancers from 

the mortgagor on payment of piincipal, interest and costs : (n) 

for a mortgagee purchasing the mortgagor’s equity of redemption 

becomes a tiiistee for the mortgagor against vliom he cannot 

acquire an ii redeemable title*, (o) 

A gave a mortgoge to B of certain pro])erty as a security 

Purcliaser afc for money lent and covenanted not to alienate 

S^Hgagef pie- property by gift, izara, paini, or otherwise 

mises. CoTeiiatit '^ybicli loss Blight be Caused to the existing 

not to alienate at t 

by mortgagor. assets of the property, A subsequently granted 

a patni to 0* B obtained a decree against A for the amount of the 
loan, and the properh^' was sold in default of payment, D was 
the purchaser at the auction-sale. ITpUJ that D could maintain 
Ms suit against 0 to set aside the patni and for possession (p) 
The purchaser of property sold under a decree in favour 
of a mortgagee cannot claim to set aside, as prejudicial to his 
rights, a ticca patiah granted by the mortgagor, when those 
rights were not in existence, (q) But such purchaser is not 
bound by leases made by the mortgagor after the date of the 
decree, unless he has recognized the lessees as his tenants, — as, 
for instance, by receiving rent, (r) 

The mortgagee who puts the Court in motion to sell, is 
held to be estopped from denying that his interest as mortgagee 
has passed under the sale of the right, title and interest of the 
mortgagor or his heirs to Ihe purchaser, although the mort- 
(m) JanH Dm v. Madn Math, L h B., 2'~Xl4“l694^ 

Mr^opal Lai v. Bolakee, L L. E., 5 Oal , $$9, 

in) Gopm Btmdho Santra Maliapatinr v Kall^podo Bamrfee, 23 WB., 
38$. See ante p, 242. {1} 

(€>) Brimati Xamim Debi v. Mamhehun Sirhar, 5 B. L. E,, 430. 

(p) Brajaraj Ki^hoH Da$i v- Mahammed Balim, 1 B, L. E., A, 0 , 152. 
See a.so Majfmmyan Bmgli y. Ehena Meah, ^ W. E., 67 

(f) Berne Bershmd v Meet Bhunjun Smgh, 10 W, E., 325. 

(y) Ml MoomsTQmma Begum v. Manunian Dos$, Marsh 122. 
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gagee has not executed a conveyance to the purchaser, (s) It is 
not the practice in the Mofussil to require the mortgagee to 
convey to the purchaser. The transfer takes place by way of 
estoppel mortgaged his land to B in 1861^ which mort- 
gage vas then registered, but the mortgagee did not enter into 
possession. Subsequently, in 1866 A leased the same land to 0. 
That lease was registered and 0 entered into possession. In 1867 
B obtained a deci ee upon his mortgage, and in execution attached 
and sold the mortgaged pioperfcy. C, who had applied to have this 
attachment removed and failed in his application, sued to estab- 
lish his right under the lease and recover possession. Ilekl tliatj 
under the lease of 1866, 0 took what the mortgagor had to give 
him, viz.y a lease subject to the registered mortgage, and that he 
could not resist a claim to possession by the purchaser at the sale 
in execution. (0 

In a suit for possession between two purchasers, who had 
bought the same property at two several auction-sales under 
decrees obtained on two several mortgage-bonds, — held^ that no 
question could arise as to which mortgage was prior in point of 
time, but that the real question to be decided was, which of the 
parties could prove a piior title to possession, {u) A, on the 
11th March 1868, took a mortgage-bond of certain propert}^, 
and obtained a money-decree on the bond on the 23rd January 
1869. Under this decree the mortgagor's interest was put up 
for sale and purchased by A on the 29th April 1870. B, on the 
3rd Hovember 1868, took a mortgage-bond on the same pro- 
perty, and obtained a decree thereon on the 31st May 1869. 
Under this decree the mortgagor’s interest was sold^ and pur- 
-ehased by B on the 22nd April 1870, B took possession of the 
property on the 18th May 1872. In a suit by A for recovery 
of possession : Held, that B was entitled to retain possession 
m against A, although his own interest might be merely that of 
a trustee for the mortgagor, and might be subject to A’s mort- 
gftge hen, if he took proper proceedings to enforce it. fa) 

M ' A' SmSa T A bdulki ,, ' L hi E., 5 Boui., S— 13* 

Bhmhgiri BkmBkGg v. Bmhmior I E. B , 5 Bom,, 6—7. 

(Mm4 r TeUeMve L B E., 6 Cal, 

V. I, Xu it, -6 Oal., 
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Section 4.— Of High Court Sales otiier than sales in execution. 

Sales bj the Eegisfcrar of a High Court in the exercise of 
its Ordinary Original Oivil Jurisdiction are governed by rules 
and principles as to sales by the Court of Chancery in England. 
If the purchaser at such a sale i^efuses to complete or takes no 
steps to do so and is thought to be poor of means, the vendois 
may apply upon notice to such defaulting pui chaser for an order 
that the property be re-sold and that he may pay the expenses 
arising from his default, the costs of such application and of 
the re-sale and the deficiency, if any, in price upon such re- 
sale.” (w) Under such an order, the prime purchaser has still 
a locus pmnitentice ; so that if the properly being a reversion, 
fall into possesssion before a re-sale, he may claim it on paying 
his purchase-money with costs, {w) 

Where there is great hardship and the contract is inequit- 
able, the purchaser will under extraordinary circumstances of 
surprise, mistake or inadvertence and in very exceptional cases, 
be allowed to forfeit his deposit and abandon the contract, if he 
comes to Court for relief speedily and without any delay, {y) 

When the sale is by the Court, the ordinary decree is 
simply that the property be sold by the Registrar luth the ap- 
probation of the Court. The Registrar, following the practice 
of the Master of the Rolls of the old Supreme Court, inquires 
into the title with a view to preparing the conditions of sale, 
which are drawn up by the attorney of the ‘party having the 
conduct of the sale and then settled by the Registrar in the 
presence of the parties to suit. And after the sale, m pur- 
chaser, who is not satisfied with the title to the praparty scdd, 
is entitled to have an inquiry as to the title, aiid the Court will 
not knowingly pass off an absolutely bad title by means of 


(w) Bart ou V. and B., Otb Ed,,p 1226. 
to) Mcthrism r 13 Beav., OL 

Bart on V. and F., Hh Bd„ p. 1227. 
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special eonrlitions. In sales by the Court, the parties alone 
convey, and the officer of the Court does not join. If the pur- 
chaser fails to complete, and the interference of the Court be- 
comes necessary, one of the parties to the suit is the proper 
person (and is the pei->on who in practice does always apply) to 
the Court and put the Court in motion. The Kegistrar or 
officer conducting the sale on behalf of the Court never applies. 

The purchaser at a Court sale by the Registrar generally, 
if he is so willing, applies to have the sale confiimed. 

The Oouit cannot act against a person who is not a party 
on the record, unless he has come in and done some act which 
subjects him to the jurisdiction of the Coui't in the suit. The 
purchaser bidding at a sale by the Court subjects him to the 
jurisdiction of the Court, for “ the contract is entered into in 
the course of the sale by the Court.” {z) 

In the Presidency-towns the purchaser under a decree for 
sale in a mortgage-suit is entitled to a conveyance duly execu- 
ted by the mortgagor and the mortgagee or their representatives 
in interest. But whore a mortgagee becomes the purchaser of 
, propel ty sold under a decree for sale obtained by 

■Mcrtaragnrueed ^ ^ . ... j.i i j.i 

Boi comc3 upon hiin o!i liis mortgage, it is not necessary tbat toe 
mortgagor should join in the conveyance of the 
of V'dccrerte property to the mortgagee, as it is causing addi- 

mlc, tional trouble and expense, without being of any 

r(^al benefit ; for the title of the purchaser is complete without 
the mortgagor Joining in the eonyeyance. The equitable estate 
which was in the mortgagor vests in the mortgagee as a pur- 
chaser under a decree of the Court, in addition to the legal 
estate which was already in him. This completes his title, and, 
therefore, nothing further is required, (a) A mere certificate 
of sale* by the Court is sujfficient to complete the title of the 
purchaser who buys under a decree upon his own mortgage- 

(is} Ptfr M ACPHORSOK y., Ohandra Nath Biswm r, Mima Math 
« L E , pp. 492-9S (footnote,) ^ 

{m) Fm MAOPHBBSasr J., JaUemm y. vhufder CoomareB 1% 

B. Ii» K.» App. '7. 

* In the Original Bide of the Calcutta High Court, all sale-certitot# 
are ligned by Ac thereof, and not by a J t(dge as in tkb Mofossib 



Sw. 3,] 


SALES IN ADMINISTRATION SUITS. 


217 


The Court never orders an adult parly to the suit to sell 
his own property to pay his own costs ; and in most partition 
suitS;, no costs are made to fall upon the parties other than the 
parties’ own costs respectively j and so it happens in partition 
suits commonly that; although the Court has the piopertj before 
it and within its reach, it does not order any portion of the 
property to be sold for the payment of costs. It is only when 
some of the parties are under disqualification, such as infants, 
lunatic, married women, and so on, and some other person is 
therefore liable in the fiist instance for the costs of suit incur- 
ed on their behalf, that the Court orders these costs, for the 
benefit of those third persons to be raised by sale of the share 
of the infant, lunatic, and so on. Similarly, in administra- 
tion suits where third persons, such as creditors, trustees, are 
concerned the person administering the property himself, is 
entitled to be paid his costs by the persons to whom the pro- 
perty belongs, the Court orders that property to be sold for the 
purpose, and in this way, so to speak, executes its own orders, {b) 
The Court cannot sell as the property of a litigant party, 
that which, at the time of the sale does not belong to him, and 
it cannot sell the property of a person who is tfot a party to the 
suit in which the order is made. The Act of the Court trans- 
ferring the property is but the act of the party himself put 
beyond the reach of all question by reason of being done under 
the sanction and compulsion of the Court, (o) 

The followfing are some of the rules as to Reisgtrar’s Sale 
in the Calcutta High Court : — (d) 

If the abstract of title be not delivered within the time 
Applicaiiqu to specified in the conditions of sale, a summons 
may be taken out by the purchaser and served 
on the party conducting the proceedings, requiting him to de- 
liver the abstract within a limited time. Such order shall be 
made thereon, and as to the costs of the application, as to the 

Judge shall seem fit. 

(b) Fer Phbae J. in KoUmh Ohumim* Ghme v. FuicAmid tfo^«rrL 
8 B. L B , 470-80. ^ 

(r) lUd, g B. L R, at p. 477 

(d) Bee BekhambeUs Rules and Orders, pp 180 — S05. 
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Aliy disputed question arising out of objections or reqnisi- 
C|? aris tions bj a purchaser may be brought by either 
Jcaiiiii? OT re- before the Registrar, who shall certify his 

iiLtoiiioiis. opinion, and shall also certify by whom the costal 

ought to he paid. 

IT lien important questions of title are in dispute, either 
Iiniiiry T^he- partv may apply, on summons, for an order that 
can he made. it may be referred to the Registrar to inquire 
whether a good title can be made. 

If the title be found to be good on grounds not appearing 
Costs of en- on the abstract, the purchaser, unless otherwise 
ordered, shall be entitled to the costs of the 
enquiry. If the title be found to be good on grounds appear- 
ing on the abstract, the purchaser, unless his objections have 
been frivolous and vexatious, or unless otherwise ordered, shall 
fioi be liable to pay more than his own costs of the enquiry. 

When a sale of immovable property is set aside, the pur- 

If a set chaser unless precluded by the conditions of 

entitied^to^^e- unless otherwise ordered, shall be en- 

cewe back bis titled to receive back his deposit or purchase- 
deposit or pur- 1.1 .11. 1 

money money, and to be paid his costs, charges, and 

with costs. expences occasioned by his bidding for and being 
declared the purchaser of the property, and of and incidental 
to his application to be discharged including the costs of in-* 
vestigating the title and of obtaining Oounsel’s opinion, (e) 
If there be a fund in Court standing to the credit of the cause, 
the purchaser's taxed costs, charges and expences may be or- 
dered to be paid out of it ; but if there be no such fund, the 
cost% charges and expences may be ordered to he paid by the 
party having the carriage of the proceedings, or otherwise as 
the Judge may think fit, without prejudice to the question by 
whom such costs, charges and expences shall be ultimately 
borne and paid. 

A purchaser of immovable property, or of any right, 
ti%, or interest in such property, who pays his purchase-money 

(e) Barton v, 4 It. Kq. Hep, 607 . 
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into Court without his right to object to the title being reserve!^ 
or who enters into possession^ shall be deemed to have accepted 
the title. 

^ On the piirchasG-monej for iinmorable propertj being 
paid; the purchaser [except in cases in which the legal estate is 


alreadj in hini; and the equitable estate has passed to liim by 
virtue of the sale so as to complete his title] shall he entitled 
to a proper conveyance; in which all necessary parlies shall 
join as the Registrar shall direct. 

Unless otherwise ordered; the conveyance shall be pre- 
pared bj; and at the expense of; the pui chaser; and shall be 
sent for approval to the attorney of the party having the con- 
duct of the proceedings. 

If there be any improper delay in perusing and returning 
conveyance to the purchaser; he may applj; 
retiirniii? ^ the Oil summonS; for the return thereof to hini; and 
such order shall be made thereon and as to 
costs as to the Judge shall seem fit. 

Subject to appeal to a Judge; e%’’ery conveyance shall ha 
Conveyance to settled by the Registrar, if the parties differ 
Eegistrar. about the Same; or if any of them be under any 


legal disability. 

If an}^ person certified by the Registrar to be a necessary 
Pioceedin^? io party to conveyance be a minor; or otherwise 
oonley- disability, or being sui juris, shall neg- 

ance. Ject or refuse to execute the conveyance; an 

order may be obtained; in the case of a person under disability; 
directing the Registrar to execute the conveyance for him and 
in his immC; and; in other cases, directing the person io execute 
the conveyance within a time to be fixed by the order, in de- 
fault thereof directing the Registrar to execute the same for 
him and in his name. The application shall be on sumroons, 
and shall be supported by an affidavit or affirmation of the 
facts, and it shall be showm that the person required to execute 
the conveyance was certified by the Registrar to be a necessary 
party, and that the conveyance has been approved of by such 

ol 
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paiij" or by tlie Registrar. Unless othoi^-vise ordered^ th© costs 
CVsfc:? of ap|)]i( atioBj in tlie cab© of a peisoii under 
cLsdbllitj, bo pait of the costs of the sale, and in other 
cLall be boi no and paid by the defaulting party. 

ukLiiig diciil be o|)eBed, except with the consent of the 
pinihi^er, oi it be feho\\n that there has been fraud or 

BjLeoiiiniLi in the management of the sale^ or that the pur- 
eha'^ei bj ua^uii oi being in a fiduciary position was disquali- 
fied fiom pill chasing, 

A party to the cause may obtain leave to hid at the sale. 
Such leave, if not contained in the decree or order directing the 
sale, may be obtained on summons ; but the costs of a separate 
application, unless otherwise ordered, shall bo borne and paid 
bj the applicant. 

Leave to bid ivill not bo given to a guardian ad liteniy nor 
to a receiver ; nor without the consent of the parties, to an 
executor in the suit, or a trustee of the estate, unless the Court 
is sati’^fied that an advantageous sale cannot be otherwise effected. 

When a sale is ordered at the instance of a subsequent in- 
Bc served bid- cumbrancer or of a mortgagor, or when a party 
having the carriage of the proceedings has ob- 
tained leave to hid, unless otherwise ordered, or unless dispen- 
sed with by the proper parties, a reseived bidding shall be fixed 
by the Registrar. The Registrar may also in any other case in 
’iihich it may be deemed necessary or desirable fix a reserved 
bidding. Unless oihenvise ordered^ the reserved bidding shall 
not be divulged to any person either before^ at, or after the sale. 

Upon sales by Court of land — earth, coal, stone or mineral 
may be excepted, and any rights or privileges may be reserved, 
and the Court may require the purchaser to enter into any cove- 
nant, or submit to any restrictions, which it may deem advis- 
able. (/) And the Court is in every case of such a sale to 
direct who is to convey, and if there be any infant in the suit 
whoa© rights are affected, the Court may appoint an officer 
thereof to execute the deed of conveyance on behalf of the infant. 

(/ } Lord fei Leonard's Handy Booh of JProporty-Law, 7 Ed., p. X4a 
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Section 5.— Of Sales by Receiver tinder Order of Court. 

The receiver m a suit is nothing more than the hand of 

Functioas^f P»i’POse of holding the pro- 

Eeoeiver. perty of the litigants whenever it is necesaary 

that It should be kept in the grasp of the Court, in order to 
preserve the subject matter of the suit pendente hte ; and the 
possession of the receiver is simply the possession of the 
Court. He has no personal rights in the property, nor can he 
take any steps with regard to it, without the sanction of the 
Court. If it is necessary for him to take action of any sort, 
he should be put in motion by the Court on the application of 
the parties to the suit ; and whatevor he rightly does with 
regard to the property, he does simply as the agent of the 
owners of tlie property, (g) 

Property in the hands of the Receiver of the High Court 
cannot he proceeded against by attachment in the Mofassil.(;^) In 
Beer Chand Gossain v. Hogg (i) an injunction was granted by 
the High Court to restrain proceedings in the Mofussil against 

the Court Receirer. ^ 

By a decree of the High Court obtained by D M (mort- 
gagee) in November 1871 in a suit on a mmtgage brought by 
him against B C and P C, it was ordered that the suit should 
be dismissed against P C ; that the amount found due on the 
mortgage should be paid by B 0 to D M ; that the mortgaged 
properly, some of which was in Calcutta and some in Ria 
Mofussil, should be sold in default of payment, and any defi- 
ciency should be made good by B 0. The property in Calcutta 
was sold under the decree, and did not realize suifi dent to 
satisfy the decree. D M, thereupon , in August 1873, obtained 

{g) WtUtinsmY Gangaikar Sirlar, 6 B L. R., 486 

ihj mrn ahundcr Ohmder v. Frau/^nslo C%audei , I L. E , 1 Cal., 403. 

l.<orytojQ B xiop** 56» 
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an order for tlie transfer of the decree to the Court of 24-Piir- 
gunahb for execution : after the transfer B 0 died in December 
1S74^ leaving a widow and an adopted son his representatives, 
against i^hom the suit was revived. The decree, however, Was 
returned to the High Court unexceuted. 

In a suit for partition of the estate of E C deceased, 
brought by P C against B 0 in the High Court, a decree was 
made in February 1871 for an injunction to restrain B 0 fioni 
Intermeddling with the estate or the accumulations, and for the 
appointment of the receiver of the Court as Receiver, to whom 
all paities were to give up quiet possession. B 0 was in this 
suit declared entitled to a moiety of the property in suit. TIeld, 
on applloaiion by D 31 to the High Court for an order that the 
leceiver should sell the right, title and interest of the widow 
and son of B C in the estate in his hands to satisfy the balance 
of his debt, that D 31 was entitled to an order that B C’s interest 
in the property in the hands of the receiver should bo considered 
as attached, that the receiver should proceed to sell that interest, 
and that for the purpose of carrying out the sale, B O’s I'epresenta- 
tives should join in any conveyance which might be necossarj,( J ) 

Where the receiver is employed by Court to sell any por- 
tion of the property hi cicstodld leyis^ he is under no restrictions 
whatever as to selling the same with or without special condi- 
tions of sale. 3Vhen the property is sold under such an order 
the receiver as a rule of practice joins in the conveyance, for 
being receiver in possession it is practically necessary he should 
do so, and the usual conditions of sale show that he intends 
to join, {h) Mr. Justice Pbear was, however, of opinion that the 
receiver in such cases is not a necessary party by the fact 
of his being in possession. In Wilkinson v. Gimyadhar Sirkar (I) 
he said;— Justice Macpherson thought that, when 
the receiver sells under an order of the Court, inasmuch 
as ha is in possession of the property, it is practically 

(/) Mem Okmde^ Ckmder v. Franhisto OImndm\ I. Ij R,, 1 Cal, 
40S“— "6* 

(M Per J In Mhwm v. Mimm, 6 B. B. R, 493 (note), 

(I) S B. h. jfcn at pp. 493— 9A Bee also p, 254-^S5, 
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necessary tliat lie shoulJ join in the conveyance* I must 
say I have a very strong opinion that this is not so. It is 
not necessary that any one '-Iiould join in a conveyance of pro- 
perty^ simply because he is in possession of it^ though it 
is always necessary that he shonlJ be joined vheii he has 
any interest in itj> %vhich must be the case of coiiise if he is 
ill possession by right of lien ; and I think it piobable that it 
was posssssion of this soit which was present to Mr. Justice 
Macpherson’s mind wdien he delivered his judgment in Biswas 
V. Biswas, (m) But the receivei's possession is not pos^^essioii 
by any personal right. It is the potosession of the Courts and 
he is totally devoid of any interest in the property. It appears 
to me that the order of the Court that the property should be 
sold by the receiver does not impose any liability or respon-* 
sibility on the receiver^ which is not borne by the ofllcer of the 
Oourtj who usually canies out orders for sale in the absence 
of any express nomination of ^'he person ivho should do so. 
lappiehend that the order of the Court that the property in 
suit should be sold is merely operative on the parties to the 
suit. It binds them, willing or unwilling, to the sale of the 
property which will be made under the order. Some one must, 
of course, act as the agent ; and when any of the owmers ab- 
stain fiom taking part in it, or are under any disqualification, 
the person must be some one appointed by the Court. Tho 
order that the receiver do sell specifies that the receiver is to 
sell instead of the ordinary officer of the Court/^ 

Where the receiver in a suit had, by order of Court, sold 

Siiit for specific certain property in the suit, and had executed 
performance bj « i * i. 

Beceivar. the contract of sale in his own name, a plaint 

praying for specific performance against the purchaser for refus- 
ing to complete the contract, was admitted with the receiver as 
eo-plaintiff, he having obtained leave to sue. (n) The receiver/* 
said Mr. Justice Phear, has m interest in the property ; he 
in entering into the contract of sale, acted solely as agenty to 

(m) 6 B. L. B*, 402 — 9,1. See also pmiy p, 254 — 55. 

(«) w Gmgadkar Sirkarj 6 B« B. B,, 486. 
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f]n‘ of everybody concerned, and not as principal. In 

all suit- for speeibc performance, it is above all things necessary, 
that There should bo mnluality between the parties.” 

^ IV'here certain property, the subject-matter of a suit, • in 
whicli iho Court Receiver had been appointed receiver, was 
M>ld^ in luuMiance of an order of Court made by consent of 
paities— /,^/d that an application by the Court Receiver for an 
order that the purchaser do complete the purchase according to 
the conditions of sale must be refused as not being made"^ in 
proiier form. A sale of property under an order of Court by 
a person appointed receiver in a suit is not a sale by the Court. 
Iho lact that such person is the Court Receiver does not place 
him in a different position, (o) Mr. Justice Maepherson in re- 
fusing the application delivered the following judgment : “ This 

is an^ application made upon petition by Mr. Hogg, the Court 
Receiver, for an order that the purchaser of certain property 
which was sold by the receiver, under an order of Court, do com- 
plete the purchase according to the conditions of sale ; and 
that, in default, he may he attached, or a re-sale of the property 
at his risk may be ordered. In no book of practice can I find 
any authority for saying that a sale of droperty by a receiver 
is, in any sense, a sale by the Court ; and nowhere do I find 
that a sale by a reoeii'er has been treaetd as a sale by the 
Court. But it is true that, in some cases, sales by a receiver 

have been confimed by this Court, preparatory to possession, 

being ordered to be delivered to the purchaser, the receiver not 
being at liberty to give possession without an order. An in- 
stance of this ocoured on the 21st of December last, when an 
order was i^de in the suit of Monmothoncah Dey v. Ashutoak 
J>ey, confirming a sale by the receiver and ordering the pur- 
chaser to be put in possession. When a sale is by the Court, 
the ordinary decree is simply that the property be sold with the* 

ibe Court. The ;rder made in this 
hak*!, aiitl sales case is an order, by consent of all parties, that 
I >e «eror. the receiver be a t liberty to sell, and do sell, ‘for 

(O) Ohandm- Nath Simae v. Biaum Nath Aisww, 6 B L. B., 492 , 
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the best price he can get for the same by public sale^ '\uth tlie 
privitjj coiiseofc^ and concurrence of the solicitors of the plain- 
tiff and of the defendants/ — the power given to the receiver 
being independent of any further inlerfeience by the Comb 
save that the conveyance ia> to be settled by a Judge if the 
parties differ. When the sale is by the Gourtj the Registrar^ fol- 
loA\iiigthe practice of the Master, inquires into the title with a 
^ iew to preparing the conditions of the sale* And after the sale, 
a purchaser who has not accepted the title is entitled to ha\e an 
inquiry as to the title, and the Court will not hnowhKjhf pem off 
€m ahsolutelij had title hy means of special conditions, Therecei\er 
being empow^ered to sell with consent of the parties, is under 
no restrictions whatever in this respect. In saying this, I do 
not mean to say that sales by the Court do not often, under 
special circumstances, take place under conditions similar to 
those under which the sale which is the subject of this applica- 
tion was made. When the receiver sells under such an order, 
he joins in the conveyance ; being receiver in possession it is 
practically necessary he should do so ; and conditions of sale 
in this instance show that the receiver intended to join. When, 
however, the sale is by the Court, the 2>oi^tios alone convoy, and 
the officer of the Court does not join. Finally, when the sale 
is by the Court, if the purchaser fails to complete, and the 
interference of the Court becomes necessary, one of the parties 
to the suit is the proper person to apply (and is the person who 
in practice does always apply) to the Court, and put the Court 
in motion. The Registrar or officer conducting tlm sale on be- 
half of the Court never applies. Here the receiver applies him- 
self, showing thus that he does not consider that his position is 
the same as that of the Registrar conducting a sale held by 
order of Ooiirt. The fact that Mr. Hogg is the Court Receiver 
does not, as it seems to me, place him in a different position 
from that which any other person appointed receiver in the suit 
would have filled* The application must ha dismissed with costs, 
as being one which ought not to have been made in this form*” 
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Sectioa 6 —Of Sales of Ancestral Property* 

If tlie lieir of a deceased IliiiJu or Mulmmmadan bas sold to 
a hma /hie piircbaser property which he bas inheiited^ he is les- 
pon^ible for the assets received, but the property cannot be 
followed in the hands of the uprehaser. (p) 

Snie by tlie In the absence of authority in the eldest 

biotlifer. Li other from his brothers to sell their rights, the 
«ale by the eldest brother is not the act of all the brothers, (g') 
By the 31uhammadan law an heir, like an executor, may 
Sale by lieirs properk sell poitions of the estate of the de- 
mid in. ceased, n necessary, for the purpose of paying 

debts or legacies or otherwise in the course of a due adminis- 
tration of the estate : and there is nothing to invalidate the title 
of a bond fide purchaser who pays full consideration and buys 
without notice of there being any reason \\hy the sale should 
not have been made, (r) 

A purchaser from the heirs of a deceased Muhammadan is 
not bound, as if ho were dealing with a Hindu widow, to en- 
t|uire into the existence of a legal necessity ; and even when 
the property is sold in execution of a decree, he is not bound to 
ascertain whether it is sold for ancestral debts or for the private 
debts of the judgment-debtors. {$) 

Under the law of the MitS-ksharl each son upon his birth 
takes a share equal to that of his father in ancestral immov- 
able estate^ and can compel his father to make partition of such 
estate* The rights of the co-parceners in a joint Hindu family 
consisting of a father and Ms sons do not differ from those of the 
co-parccners in a like family consisting of undivided brethren, 

Mam Gokm Dohy y. Ayma Megum^ 12 W, Jt., 177. 

Ill Km Okmd v. Mindoohashmi Dosm, 7 W. B , 298, 

(r) Bmd Bkah Enagei Mm$mn v. Mamjm Ak^ 10 IF. E., 218. 

{$) Ml^ WMiomuia v* Mt 14 W. B., 239. 
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except in so far as tlie sons are atfi^cted by tlie obligation of 
tbe Hindu law to pay tlieir father’s debts, and by the fact that 
he IS naturally the manager of the joint family estate. 

It is a settled law in the Madras Piesidenej, that one co- 
parcener may dispose of ancestral iindhided C'^iate to the ex- 
tent of his own share, even by private como^aiiee, whether for 
value or by gift. 

In the Bomba}" Fie=5idGBC3", nnanthoii/ecl alienations 
voluntarily made by one co-paixener, are good, e\en lor his 
own share, only when made for ’value. 

In Bengal, the law which prevails in the other Presidencies 
as to alienation by piivate deed has not yet been adopted, hut 
it is now settled, that the purchaser of the undivided property, 
sold in execution of a decree during the life of the debtor for 
his separate debt, acq^uires the debtor’s interest in such pro- 
pert}'', with the power of ascertaining and realizing it by 
partition. 

Under the Hindu law, subject to certain limiteri exceptions, 
the whole of the undivided est rte of a family is liable in 
the hands of sons for the debts of then* father. Accordingly, 
where ancestral property has passed out of the family, either 
under a conveyance executed by the father in consideration of 
an antecedent debt, or in order io raise money to pay off an 
antecedent debt, or under a sale in execution of a deci^ee for the 
father’s debt, his sons, by reason of their duty to pay their 
father’s debts, cannot recover that property unless they show 
that the debts were of a kind for which they would not have 
been liable, and that the purchasers had notice to that effect 5 
and a purchaser at an execution-sale, being a stranger to the 
suit without such notice, is not hound to make enquiry beyond 
what appears oa the surface of the proceedings. 

In a suit by the meinbera of an undivided Hindu family 
governed by the law of the Miblkshari, to set aside a sale of 
Joint ancestral property which had been sold in execution of a 
decree obtained against their deceased father, on the ground 
that the debt was not one for which such property could bo 
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made liable;^ it appeared that prior to the salo^ the plaintiffs had 
preferred a claim of objection thereto on the same grounds, and 
that the Court of execution had declined to adjudicate the 
claim, and had directed the sale to proceed, referring the claim- 
antb to a regular suit. Held, that the purchasers at the execu- 
tion-sale most be taken to have had notice, actual or constructive, 
of the objections made to the sale hy the plaintiffs, and of the 
order passed thereon by the Court, and to have purchased with 
knowledge of the plaintiff's claim, and subject to the result 
of their suit. Held also, that the property having been attached 
for the debt of the co-sharer during his life-time, the sale was 
good for his share, but, that as it appeared on the evidence in 
the suit that the debt was one for which, according to Hindu 
law, the other co-sharers could not be made liable, the sale was 
not good for their shares, (m) 

Ancestral property which descends to a man under the 
Mit§LksharE law is not exempted from liability 
debts because a son is born to him. 
of ancestral pro- JI3 fs ^ pious duty on the part of the son to pay 
his father’s debts, and the ancestral property in 
which the son, as son, acquires an interest by birth is liable 
to the father’s debts, unless they have been contracted for 
immoral purposes. The MithilS. law is the same. Where a 
father has sold ancestral px’operty for the discharge of his 
debts, if the application of the bulk of the proceeds has been 
satisfactorily accounted for, the fact that a small part is not 
aceotinted for, will not invalidate the sales. 

A son cannot, under the Mifchil4 law, set aside the sale 
of ancestral property by his father for the discharge of the 
father’s debt, and oust the purchaser. It is doubtful whether 
s sou can under the Mitdkshara law recover an undivided 
share of ancestral property sold by his father. 

A son is not entitled under the Mithillt law to any inter- 
est in ancestral property sold by the father before his birth. (^) 

{m) J^und M(m v. Bheo F€r$h&d Bifigh, I. L. B., § Cal., 14S— 

(») Qirdkarm Aasll v. Zali, B B., 1 I. A,, ; 14 B* B B., 

XS7. Bi© also 8mgk v. Zmkmm Brngh, L B B., 2 AH., SOO— 4. 


Src. 6] 


SON’S BIGHT, NOT TBlNSFEHABLIil. 


S5§ 


Under the Mit4ksliart and ilia Majnklia, tbe son takes a 
vested interest in ancestral estate at his birth. IJat that interest 
is subject to the liability of that estate for the debts of his 
ftitlier and grandfather. 

The ancestral property of a nindn father may be sold 
either by himself or by a Civil Court having jurisdiction, in 
satisfaction of his debts, not contracted for illegal or immoral 
purposes, and such sale will bind sons in esse at the time of 
the sale, (o) 

Ancestral property may be sold by a father to effect his 
release from prison, (p) 

Under Hindu law where there is found to be an ancestral 
debt, and a sale is effected to pay it, the purchaser at such sale 
is not bound to enquire whether the debt could have been met 
from other sources, (q) 

The rights of a Hindu son under the MitS-kshara law 
during his father^s life-time in ancestral property, viz,^ a right 
of joint enjoyment thereof under the father's management, 
and a right to partition under certain circumstances, together 
“with the right of succeeding the father in the management 
after his death, may be vested rights, and are undoubtedly of 
an incipient proprietary character, but they do not constitute 
a transferable or {inheritable property, and they cannot survive 
the person in whom they are vested, (r) 

A, a Hindu, sued B, the widow of C, claiming to be en- 
titled with others as heirs of 0 under the Mit&kshari law to 
certain property. The suit was compromised on the terms, 
as to one portion of the property that it was to be retained 
by B for life, and after her death to be divided according to 
specified shares between A and the other claimants. After 
B*s death, A obtained possession of his share under the deed 


(o) v. Manohrishm I. h. B., 1 Bonn, Bm alao 

Biriharm Lnli v. Kantoo Lall awd Mnddm Mbkm Ifclw v 
Zail L. B , 1 1. A*, mi ; S. C., 14 B. L. B., 187. 

(«?) Duieep Sina y, Skree KUhm JPandep^, 4 N. W. F, H C. Bep, 83 » 
Ajmmm vl G%rdh&‘fBe^ 4 N. W. F. H 0. Bep-, 110. 

Gwprmmi v Bkmdmn, 4 N. W. F H. 0. Bep, 
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of compromi,p. A .Jlenated the propei ty, and during Ms 
lifc-timo his '■oi ' sued to set aside tho alienation on the ground 
that it ance tial property. It Mas held, that A took the pro- 
perty ahsolutfly, and notasancestr.il property. ‘"It is going 

5aid Mr. Justice Jackson, “ that 
>j! i- haoLl-iI t.iinily embanassnient exists such as is about 
e.iuso the s.ile of valuable Linded propeity, 
it is not sufficient to entitle the purchaser to relief that he 
should shoM the exi'-tence of such embarrassment, but he must 
eni^uiro into the circumstance connected with that debt, must 
go into the histoiy of the matter in Mhich the embarrassment 


oi'iginated, and tr.ico back the whole chain of transactions 
from the^ beginning. This is not borne out by the decisions 
of tlio Privy Uouiicil upon this point.” (s) 

Under tho Miffikshaid law, when a sale of ancestral pro- 
perty by the father has been set aside in a suit by the son, o: 
the ground that there was no such necessity as would legalise 
the sale, and that the son had not acquiesced in the alienation, 
the -on is entitled to recover tho property without refunding the 
pni chase-u.L,ncy, unless such circumstances are proved by the 
purchaser as would give him an equitable right to compel a 
refund, (t) 

In justifying the P«rchase of ancestral property, the pur- 
chaser is not bound to prove the fact that family necessity 
actually existed ; it is sulRcient if he establishes that he made 
inquiry into the matter, and was in that inquiry 
reasonably led to suppose that the necessity did e.vist. («) 


According to SacMari Pmscul Salmr. Foolhash Koer, {v) a 
sale of undivided ancestral property by a father without any 
legal necessity and without the consent of all the co-sharers is, 
under tho Mitdksimi d law, invalid. It is not valid even as re- 
gards the father’s share. A son going to set aside such an 


{« Mahahr ^tmer v. Juhha 8m, B B, L E., 38 ; 16 lY. E., 221. 
(I) i^hoo Dy^ Singh v pillmr Singh, B. L, E., Sup Vol , 1018 
(«) PenH(^Sahey v. Nmidm Mtmer, 21 W. E., igg, ^ 
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£ilieiiatio!i according to that case, entitled to a decLiiaiion 
that the alienation is Yoid altogether. The son suing in the 
father’s life-time^ on behalf of the family may be eiifith d to a 
deciee for possession. Upon what tcrni'^ thit decide shonlcl be 
made willj according to the deii'^ion in Jf T) // Sh^nh v. 
Uolbur JSini/h, (w) depend on the ef]uitv lUneh the pnrehaH r mav 
have to a refund of the pnicha«e-inoiit‘\ , or to be ihued in tlie 
position of an encninhrancer a^ agaiii'^t the joint faiiuly in the 
particular case {x) The iladras High Coint has, liowmer^ held 
that a sale by a father is valid by Hindu law to the ej^tent 
of his own share of the undivided estate. There is no di-slinc- 
tion according to the Madias school between a father and other 
co-pareeners* (y) 

Mr. Justice Field in one of his learned Judgments thus laid 
Mifc^livsiiaiA the law as to the ^^ale or mortgage of joint 

propeity by a father governed by the 
joint iamily pro- MitdksliaiS. Code ; — 1» A father governed by 
the Mitsiksharil law may alienate the family pro- 
perty to discharge debts incurred by him for puiposes not 
illegal or immoral. 

IL If the son seeks to set aside such alienation as to his 
own interest, ho will have to show that the purposes of the aliena- 
tion were illegal or immoral. 

III. If the son^ being adult, has joined in the conveyance, 
or led the alienee by his conduct to suppose that he assented to 
the alienation, he will be estopped from disputing its validity. 

lY. These propositions apply to a mortgage, so as to placo 
the purchaser at an execution-sale under a decree upon the 
mortgage-bond in the position of an alienee by private sale. 

V. If the son has been a party to the suit in ^^Mch the 
decree upon the mortgage-bond was obtained he is coimkded. 

¥1. But if the son has not been a party to Jiie suit, he is 
not concluded, but must sho%v that the original debt ww con- 

See also B. L B. Sup Voi , lOia ^ ^ 

{jcj Mmmmmi Dm Mop v. Bhugbut KUim S Ekhor Marmm 
8 B. L. Bs, 358 ; 10 W. B , F. B , 6, [See mit€ p. 257. 

(y) Makumdiui^^a Mmmlan v Mmmru MuiMn, 2 Mad. Kep,, 410, 
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tractecl for illegal or immoral purposes, in order to recover his 
share of tlie property from the purchaser. 

TIL Where the father has neither aliened nor mortgaged 
the family property, but it is sought by suit to make that 
property liable to satisfy a debt incurred by the father, the son, 
as well as the father, must be a party to the suit. 

VIIL 'When the creditor sues the father alone for a debt 
contracted by him alone, and in execution sells the right, title 
and interest of the father only, the purchaser at this sale does 
not take the son’s interest. 

IX. A suit by a Hindu governed by the MitS.kshar4 law, 
to recover possession of property sold during his minority by 
his father, is within time if brought within three years after he 
attains the age of twenty-one. (z) 

Undei* the Mitakshara law, a son is entitled to recover 
Sou’s rxglit to ^ purchaser from his father ancestral pro- 

rccover posses- perty improperly sold by the hither, and in the 
Sion. Befundof \ ^ r r i 

purdiase-moBej, absence of proof of circumstances winch would 
Onus probandi. purchaser an equitable right to compel 

a refund from the son, the latter would be entitled to recover 
without refunding any part of the purchase-money. But if it is 
proved that the son got the benefit of his share of the purchase- 
money, the son must refund his share of the purchase-money 
before he can recover his share of the property sold. And 
W'here the purchase-money has been applied to pay off a valid 
incumbrance on the estate, the right of the son to recover will 
be subject to that of the purchaser to stand in the place of the 
incumbrancer. The onm in such cases to prove the application 
of the purchase-money lies on the purchaser, (a) It appears 
to us/^ said the Calcutta High Court, that as the MitikshaiA 
law gives a son an equal right with the father in the matter 
of alienation, it must give him that right absolutely 5 and that 
a son seeking to set aside imprudent or unnecessary sales 
made by a father, is not bound to refund to the purchasers, 

v. Degnamn I L, R, 8 Cal., S17, [260 (i). 

{m) J%a1 Bingk v, Golhur Singh, 9 W. it, 511* See amU p. 
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If it were so^ he would not succeed on Ms right as a son, 
but on his power as a man of substance. A poor man would bo 
virtually deprived of the right which the Mitakshait law 
undoubtedly gives him. 


Cases of this sort appear to us to be those in which the 
maxim of ^ caveat emptor^ should be strictly applied. Every 
purchaser in the MithilS, districts knows perfectly well the 
nature of a father^s rights in ancestral* property ; and if lie 
chooses to purchase, without first securing the consent of the 
heir, or without assuring himself of the existence of a necessity, 
he has only himself to blame if the son recovers possession of 
what has been improperly taken from him. He appears to us 
to have no claim to equitable consideration.” (b) 


When a sale, effected by the representative of the joint 
Sale by Kart^ family, the kartd or guardian, is impeached on 
or guardian. ground that it was not justified by neces- 

sity, it is only incumbent upon the defendants who purchased 
in the belief that there w’’as such necessity to show that they 
had made all reasonable enquiries under the ^circumstances 
which attended the case, and had reasonably been led to the 
belief that there was such necessity, (c) Mr. Justice Phear in 
Protection to dismissing an appeal against a sub-pur- 

bonest purcba value without notice thus expatiated 

on the rule of law on the subject : — In the case before us 
the defendants purchased, as I may say, second-hand, five or 
six years after the property had been originally sold by the 
father, and during the whole of this time the present 
plaintiffs stood by quiescent, and did not in any way inter- 
ruf>fe or interfere with the enjoyment of the property by the 
father's vendee. That fact alone, it seems to me, ought to 
go a long way to satisfy a bond fide purchaser from that 
vendee that the original transaction had been a good and valid 
one. He cannot by the nature of the ease have it in Ms 
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jiowev to raalvo narrow enquiries into tlie cireamsiances which 
leil lo the sale of the family property five yeai-s before 

the time at which he purchased, and a comparatively little en- 
quiry, MipportcJ by the evidence of hoiia fides in his case, 
oumIu 1 think to bo sufficient to afford a good defence to the 
man vho stands in that position. But whether this be so 
or nor, it is very clear to my mind that even if the plain- 
ti'N aiv in .hict law entitled to say to the defendants ‘you 
lure obtained no legal title to this pi operty, it is family pro- 
petty which our father had no power to alienate, and we call 
upon you to dt'liver it hack to the family,’ yet they certainly 
cannot <Io that without offering at the same time to refund to 
the def-... lants the money with interest which they paid as con- 
■sidtration for their purchase. The Court could only grant a 
decree ffir the recovery of the property by the joint family upon 
those terms, because it would be intolerable that it should be in 
the power of the adult members of a joint family to stand by, 
to seethe property sold to persons who Jond jtde gave money 

for it, to remain quiet in view of these facts for a period of ten 
years without in any wmy, disputing the enjoyment of the pro- 
pertv obtained under that alienation, and then that they should 
come into Court and bo al’owed to say ‘ although we have stood 
by for these ton years, we have not stood by for twelve years, 
and therefore wo can claim to have the property given back to the 
family without re-imbursing you a single pice.’ It seems to me 
Ihuiu is a very jihiiii matter of equity and justice that, if the 
plaintiffs under circumstances like these seek to recover back 
the lamily property which they have allowed for these years to 
remain out ot foe family, they can only do so under the condi- 
tion of refunding to the purchasers the money which they paid 
for the purchase.” In this case the appellants made no offer to 
refund the purchase-money, and the appeal was consequently 
dismissed on the principle that he who seeks equity must do 
equity, (d) 


f P, G, Thakoor y. Mum JB* 6 
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W hers a joint family property was sold, in ord<’r to raiss 

other property whioli had been 

property. Biortgilg IM. I \ui S .ui mt t O 1)0 101*^01 ovi and 

tliore wiw iiofliing to s'low flnit tie tiaasneflon wa> not for the 
beiiofil: 01 ilie xajiiiiYj, tlio ?:ule was {soclarotl lo bo ifood : and it 
was li ill that, as a lirge was due on tlie nioffgage, ilio 
purclnibor was not l)(>und lo enrinir"* ini > llio original Beoessitj 
for giving the mortgage. The rule that only so mncii of thf 3 
property should be sold as will meet. 1 1 ^ necessity, does not 
apply to cases whmv the excess is small, or where the money 
reully required cannot he otherwise raised, (e) 

In a suit to avoid alienaiioiis effected by plaintiff's fatlF^r 
Laclie?.^ time when plaintiff was living in eoinmen- 

sality with Lis father as a member of a joint fantily, which suit 
was brought after 12 or 13 years had been allo%Ted to go by 
without any^ objection save the filing of a petition of protest 
in a Court ot Justice, whereof the vendees ivere not made 
a,ware it ivas held by the Calcutta High Court that the plain- 
tiff having lain by for so long as he has done must, under the 
circumstances, be taken to have consented to thealienations.( /) 
Assuming that an .alienation by a father, who at the time 

of such alienation was a member of a Hindu family living in 

commensality, may be questioned by a son, it will have to ha 
seen whether the alienation was made for purposes which justi- 
fied it. (ff) 

The three senior merabens of an undivided Hindu family— 
the remaining member of which had disajipeared — selling forth 
a ground of nece.ssity, executed to the plaintiff, in Hovember 
1870, a mortgage, duly registered, of a piece of land which 
formed part of the family estate. Certain judgment-creditors 
of tbe absent member subsequently attached and sold his share 
in the said land under their decree. The plaintiff’s undivided 


-Babpo Zvrkmiedimr Sing 


^ mi ^“<1 SbtosEaks JJ.- 

V. Mbal AU,-B W E, 75. 

/■^? .WtuTOin Sing V. Jnvnd Misser, 21 W. E 12— 1 a 

« yosr AhmM v. Lu^ Am/awf, 2 N. W. P. n. C ifp.’, m ' 


il 
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SOB piireliasetl itj and in 1872 re-sold Ms riglit^ title and interest 
in it to the defendant’s father, without disclosing the facts of his 
father’s mortgage, but without any active fraud on the part of 
himself or his father to suppress the fact from the knowledge 
of liis purchaser. 

In 1874 the plaintiff obtained a decree upon his mortgage, 
and attached the hand. In a suit by the plain dif to establish 
his right as against all the land inclutlod in his mortgage. 
Held L That the mortgage being, under the circninstances, 
a valid one, the sale of the absent son’s share was subject to 
the lien created thereby, which lien was not disturbed by the 
purchase and subsequent sale of the share by the sou of the 
mortgagee. The origin of the son’s title was distinctly stated in 
the deed of bale to the new purchaser, who, by the facts of its 
being a sale of a share, was put upon inquiry. 

IL That the mere w^ant of disclosure, by the plaintiff’s un- 
divided son, of Ms faiher^s mortgage, was not enough to create 
an estoppel against his father seeking to establish his claim 
under the mortgage. If there had been,” said "West, J., any 
active fraud, any artifice by \vhich the mortgagee, directly or 
indirectly, had prevented the purchaser from bis son from making 
the reasonable enquiry at the registration office, the case might 
be different.” {h) 

Mere production of decrees will not establish the propriety 
and necessity of a sale of ancestral property. There should be 
evidence of the nature of the debts on which such decrees 
originated. {%) 

A brother acting as manager of the family property, and 
for the benefit of the minors, although he has not obtained a 
certificate of guardianship under Act XL of 1858, may make 
a temporary alienation of the family property for necessary 
purposes and for the benefit of the minors* {j) 

Landed property acquired by a grandfather, and diatribut- 
^ by him amongst his sons, does not by such gift become tibe 

(i) & E, JmM V. L. E. Jmhi, I. L. E., 2 Bom., 6$0. 

il) and &iher& v. £ N W. B. H. C. Eep., 50 . 

(i) LuUd Fmhrnd r. Qhmtd Kkan 2 N* W. F. FL C.Eep, 426* 
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self-acqiiirecl property of tlie sons, so as to enable tlieni to dis- 
pose of it gift or sale without the consent, and to the preju- 
dice, of the grandson, (k) 

„ The plaintiff’s father, as manager of the undivided family, 
Suit by sons to sold part of certain ancestral propert)" to the 
defendants, \\ho subsequeiiily, in a suit against 
Aeqxtiesceuce. plaintitt'’fe father alone, obtained a decree for 

possession, and subsequently obtained possession thereunder, 
which they enjoyed for 10 years, when the plaintilF filed a 
suit to recover the property sold, Tbe deed of sale recited 
that the purchase-money was required for necessary purposes, 
but apparently, no evidence was given by the purchasers 
of the existence of any such necessity, nor, on the other hand, 
was there any evidence given by the plaintiffs, nor was it even 
asserted by them that the money was required by their father 
for immoral purposes, or that the defendants had notice of the 
fact : Held that the plaintifis vrere not eiititled to recover the 
property sold. (1) 

A conveyance by a Hindu, without male issue at the date 
thereof, will bind his subsequently 5oru or adopted male issue. 
Such issue at their birth take a vested interest in such property 
as remains of their father at that time, (m) 

According to the Bengal School the father’s power of alie- 
nation of ancestral property is absolute. He may dispose of 
his property, movable or immovable, ancestral or self-acquired, 
as he pleases, by gift, sale or otherwise {/?) 

A manager of a family estate w’^ho receives the rents, has 
no power to sell the property of an adult member, (o) but he 
can sell his own share therein, (p) 

According to Malabar law, a sale of family property is 
valid when made with the assent, express or implied, of all the 
"Muddm Mam Evdsek Fmie^^ 'Swl K, ?L 

U) Damn fmtly v. JBikramajit I. L E., 3 Aii, |25 

(m) ManbhaiY Lakshmmm Vkintaman 1. L E.,5Boin., 630. 

See also I>ooUehm}d v. WoomaBunhir JFursad^ 7 Calc. L. B. 420. [130. 

(n) Umnml w Oheftp^ M. I. A-, 344 . Tagore r, Tagore^ 4 B. L R*, O. C., 

(o Koglmensur Bom v. 3, M, ^arainee Borneo^ 10 W. R., SOS, 

Ip) Dumodur Tiihal Khari v. Ikimodar Mari Bomana^ 1 Bom. H* €* 
Bop,, 18S. 
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Bieiiiberb of the tarawad, and when the deed of sale is signed 
by file karanavan and the senior anandravan, if sid juris. Such 
signature ib i fueie evidence of the assent of thefamily^ and 
the Ijiird^ui of proving their dissent rests on those who alleged 
it. {tj) TLie assent of the aiiandravans is necessary to a sale of 
taruwiid laud bv a kaninavain Tlie chief anandravan’s &io:na~ 
tiire to llio instrument of sale is sufficient^ but not indispensable^ 
evidence of such as*^ent. {r) 

III an luiilivided Ulndu family comprising infant niemberSj 
there must of necessity be some person to manage its concerns ; 
and if the manager b*"ii family property to carry on the family 
trade and business, if such act be necessary and for the general 

O 

good, it will be valid. A puiv.use* fr-j. i sa. u is.ruiger is only 
bound to enquire the monej h tv ‘nled for lejltrmaie pur^ 

posiSy and if fcadsiied that it is, and if he in good faith believes 
that the vendor was the manager, he will bo jn title I to protec- 
tion against the claim of any member of ihy family who is a 
minor at the time the transaction takes place* The minor in 
such cases is bound by the acts of the manager, (s) A sale by a 
manager with nocebsity may be valid, ahhuogh the vendor does 
not describe himself a& manager, {t) 

A, died leaving B, a grandsoii by a son deceased, C, the 
Sale by widow of another son deceased, and D and E, 

wia<n\ toraiices- ^ 

tiaUlebt. sons, him surviving. All four Ijeld separate 

po»s 0 »'ion of their respective shares in the estate. 0 sold her 
share, for Rs. 993, to pay off a debt of A’s, of Rs. 670. D and 
E having waived their rights, B snod as reversioner to set aside 
the sale made by 0. It a as held that 0 did no wrong in selling 
her share to pay off the debt, and the mere fact that she sold it 
for more than the amount of the debt, did not render the sale 
invalid. 


in) Ki>tnli Mcmu V. Sruiiimi-eanatta Ahammiido, I Mad. H. C. E 284 
<»•) Kapreta liamen v Mal-kajil Jfutoren, 1 Mad. H. C. E., 369. ’ 

U) Tnmuuk Auuntv. Gopal Sbet, 1 Bom. H. C. E, 27. See also 
Mmm Xhun v. Mokitn Dumee and others, I. L. R., 5 Cal, at p. 805. 

(t) Jodunath OhueherbuUp v. James Tmdee, 11 W. E., 20.’ 

(a) hala C^tmnarayan v. Ub» Kunmri, 1 B. L, R„ A. C., 201, 
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Section 7 (A),— Of Bales hj Hindu Widows,*^ 

It has been laid down by the Privy Gonncil, and tlie doc- 
trine has been constantly followed in India that tlie Hindu 
widow’s power of alienation for spirlUial pinposes is larger than 
the power of alienation to w’liich nece&aity gives rise* It has 
been long settled that she is not, in any proper sense, trustee 
for the heirs : she has the wdiolo inheritance in her with a 
limited power of alienation — a power of alienation which can 
only be exercised, in two classes of eontiagoneies, — one class 
comprising cases of necessity, and the other class, cases of rais- 
ing inoiioy for spiritual purposes, (y) 

IVith respect to immovable properly iiihoi-ited from her 
husband, a Hindu widow is little more than a tenant for life, 
and trustee for the heirs of her husband, and she is restricted 
from alienating it by her sole independent act, unless for neces- 
sary subsistence, or for purposes beneficial to the deceased, {w) 


According to the Hindu law, a widow who succeeds to the estate 
of her husband in default of male issue, whether she succeeds by 
inheritance or survivorship — as to which see the Bldmgimga case, 
9 Moore’s L A, , 604 — does not take a mere life-estate in the propei’ty. 
The whole estate is for the time vested in her absolutely for some 
purposes, though in some respects for only a qualified interest. Her 
estate is an anomalous one, and has been compared to that of a 
tenant-in-tail. It would perhaps bo more correct to say that she holds 
an estate of inheritance to herself and the heirs of her husband. 
But whatever her estate is, it is clear that, until the termination of it, 
it is impossible to say who are the persons who will he entitled to 
succeed as heirs to her husband. The succession does not open to 
the heirs of the husband until the termination of the widow^s estate. 
Upon the termination of that estate the property descends to those who 
would have been the heirs of the husband if he had lived up to and 
died at the moment of her death (Moore’s I. A., Sm B. 

PiAaooK in Momram KoUia v Xen I. L. E., 5 Cal. at p. 789. 

(v) Fer Psi^AR Miiiteeram Xmmi* r. Gomi SaMoOf 11 B. L. B., 

at p. 421, C&il 0 Ctor of Mumalipatam v. Oanah Narainappm. 

8M. LA., 529. 

(w) Memhur Bkugwm v, Fme Luhm§e, 1 Bom. H. C. R., 56, 
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The first duty of a purchaser from a Hindu childless widow^ 
Pnme duty of is to satisfy himself, as an ordinary prudent mail 
a RmaTmdmu would do, as to her right to sell. If he does 
not do so, he does not act with due care or attention in .the 
niiittoT, and; therefor©; cannot be said to have acted legally in 
good faitli^ although he may, in fact fully believe or take 
It for granted that all is right. The Court ( Bailey and 
MacphersoB; J.J.j in laying down this rule of law with regard 
to purchasers from widows observed : — Good faith in its legal 
sense means much more than mere absence of bad faith. A 
purchase from a childless widow, who sells without sufficient 
necessity^ cannot, in our opinion, be said to be made in good 
faith. Fothing can legally be said to be done or believed in 
good faith; which is done or believed wnthout due care or 
attention/’ (*r) 

All purchasers from a Hindu widow know or ought to 
know by this time the extreme risk of such a transaction, and 
if they choose to run it, and to buy without consulting the 
next heirs, or without taking such further steps as would enable 
them at some future time, should necessity arise, to prove that 
they made diligent and careful inquiry as to the existence 
of a legal necessity before buying, they must take the conse- 
quences. (y) 

A widow may sell a portion — a quantum suJiGit — of her 
POgnmage to l^^sband's property to defray the expenses of a 
Q&jL pilgrimage to Gay 4. Mr. Justice Glover in 

Mahomed Aekruf v. Brijesmrr^ Dassee {z) said : Such a pil- 
grimage for the soul of the deceased would, undoubtedly, be a 
religious purpose, supposed to conduce to the spiritual welfare 
of her husband; which would give a widow a larger power of 
alienation than she would ordinarily have. But I do not under- 
stand that the srMh pilgrimage to Gaya can be put any higher 
than a very necessary and meritorious performance. A widow 

(«-) Mmiikmm Mnitmchmjm v. I$hatm Dehee, $ W. B., 123, 
tf) IS W. 42a ’ 

iz) im. 
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perLaps, to perform it : but slie is not absolutely bound 
to do so* It iSj I slioiikl say, one of those ceremonies for the 
due performance of which a widow might fairly and properly 
alienate a moderate portion of her late husband’s estate^, but 
that she wmid not be justified in disposing of the entire pro- 
perty for that object.” 

Expences incurred by a Hindu widow for a pilgrimage to 
Gayfi and for the performance of ^rddh are legitimate expeiices 
for which she can alienate her husband’s property. Where the 
amount expended was Rs. 1,700, and the property was sold for 
Ids* 4,000, it was held in a suit by the heir against the purchaser 
to have the sale set aside, that the plaintiff having sought to 
recover unconditionally, and not having expressed his readiness 
to repay Rs. 1,700 and interest, his suit must be dismissed, (a) 
inasmuch as such sales are voidable by the heir only upon his 
offering the real considei’ation. {h) 

A pilgrimage to Benares, however, is not a legal necessity 
to justify a sale by a Hindu widow, (o) 

All that a purchaser from a Hindu widow was bound to 
show was that he had, prior to his purchase, made reasonable 
enquiries about the existence of the alleged necessity, and that 
it was a necessity sanctioned by Hindu law. Where the 
purchaser gives ample evidence to prove this part of his case^ 
and there is no evidence produced by the plaintitF w^ho seeks to 
set aside the sale, the suit must fail, {d) 

A conveyance of ancestral property by a Hindu widow 
without proof of necessity can only operate as a conveyance of 
her life-interest, {e) A mere declaration of necessity is not 
enough to justify a purchase from her. (/) 

Hindu law does not regard piom purposes^^ as the only 
necessary purposes^’ winch justify alienation of inherited pro-* 

(а) Koimr v. Gopaul 11 B. Jti. E,, 410—22, 

(б) Phml Ohmd LtxU v. Euglmohu%$ 9 W- B., lOS. 

{c) Mam Mahan AdhikaH w B* JC Almhmmm Pmsee, I W. B., 252. 
id) Per Nath Miwbe, J . — Okawdrg Mu/imh v. 

R M Pmseef 11 B. Xi, B*, 41B-— 21 (foot-note). 

(e) Tmm Ghurm% Manmjm v. Afando Kumar JBanm^jee^ 1 W. B., 47. 
(/) Guuga Qahind Bau v. PhtmMef 1 W. B,, 60. 
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jH'rtv hf Iliiick ladio^, Self-mamteiiance, di«!cliarge of just 
proteeiioii or prcsorv<atioB of tlie estate, may be regarded 
as biieli purpo^es^^ also. (^) In J//. Bliaghufti Daee 

T. Vlo^rhy Dhohnatli Tlwloor (h) the Privy Comicil observed 
iliat a Iliiidii vidow lias certainly the power of selling her oiiii 
e-tate ; iliar 4 ie complete] 3' repre^^ents the estate of her hus- 
band and lias the right under certain circumstances, if the 
e-fato wfU’e insufficient to defiw the funeral expen ces, or her 
inain^taiancej to alienate it altogether. 

A deciee against a Hindu widow for a loan to paj" Govern- 
nient rcveiino, is hiiiding on the iwersioner (?) 

IVliere a lliiidii widow sellb as guardian of her minor son 
and for his inaiiitenance^ the purchaser need only satisfj" liim- 
seli of the mee^^lfp of the sale, and is 7iot bound to see to tlio 
application of the monc}^ (j ) 

The srddh of the widow’s husband, the marriage of his 
daughter, the maintenance of his grandsons, and the payment 
of the husband's debts are admitted by Hindu law" as legitimate 
grounds of necessity for alienations, (!') 

When the legal necesfeit}” for a sale by a Hindu wddow is 
qiie-.tion^'d, its existence must be shown by the party standing 
on the eonvej-ance. (!) 

In a sale Iw a Hindu ividow under necessity, 'where the 
vendee pay^ a fair price and acts hondfide^ the mere fact of only 
tiTO-tliirds of the purchase-money being paid to creditors, does 
not imalidato his conrejuuice, as he is not bound to see to the 
application of the purchase-money. (?n) 

A conditional sale is an alienation, the validity of which a 
reversioner to a Hindu widow is, under the Hindu Jaw, entitled 
to c|U6siion. In a suit for mutation of names by a purchaser from 

(g) Surjm Fmmi v. Maja Fertab FaMdur SaM^ X H. W, P, 

H. 0 Eep , to (P<v* Pn vesox and iii JJ,) 

(/?) li a I. A., at p 261. 

(t) Gqxil Olumkr Manna v. Goarmonee Dame^ 6 W. B. 52. 

(/) Madkakuhore Mukerjm v. Mirtoomoi^ 7 W. E., 2S. 

0) Eidh Gimput Zall v Mt Toorun Mmtmr, 16 W. E, C. B., 52, 

(/) Mi$m Mk Mop V, JMl Fakadoor jS%, 1 W. E, 247 
(«) mm Ghme v, MufMeb Ew, W, B,, 1^64, 365, 
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a Hindu widow, the pureliaser mustprore the lejjalitr of his pur- 
chase if he chooses to bring an action against the reterMoner («) 
The payment of a time-barred debt of lior doeeased hu=l»;md 
IS not a valid cause for the absolute alienation b- a Hindu 
n idow of hor deceased husband’s immov able estate. A n aliena- 
tion by her of such immovable property is valid for the period 
ot her own life, though the conveyance may piiipuit to convey 
a greater interest. She has an independent power of sale over 

immovable property inheiited from her husband, to the extent 

of such life-interest, and no further, (o) 

a Hindu widoiv, while in possession, granted a patni 
lease of property which was afterw.ards sold under a writ of 
fien/aems and purchased by .B. It was held that if there was 
no legal necessity to justify the alienation, the painidar acqnir- 
ed no more than the life-interest of the widow ^ but if there 
was, then B s purchase was subject to the pattah granted by 
the w^idow as a valid alienation of a prior date, {p) 

Suit to set aside sale of a moiety of a patni tenure by a 
wi ow, and a subsequent and alleged collusive sale for arrears 
of rent under Bengal Regulation VIII of 1819. Held that, if 
the defendant was in possession under a title from the widow 
his subsequent purchase at the auction-sale 6 years before the 
death of the widow did not give him a new title against those 
c aiming through the widow, especially when the plaintilF alleged 
that the defendant had allowed the patni to fall into arrears and 
then purchased it himself, (q) 

A conveyance by a Hindu widow, for other than allowable 
wMorfo^otfaw of property which has descended to her 

than allowable from her husband, is not an act of waste which 

^ destroys the widow’s estate and vests the pro- 

perty in the reversionary heirs, and the conveyance is binding 
daring the widow’s life. The reversionary heirs will not be 


(n) Odii Marain Rijm v 



H crT?fln'''ovn''^“<ar‘“ y-anivappx am l^appa, 6 Bom. 

2iSniH^'b."Sp.,l8l*^“ AWwv. MotirJ^douX^ 

(g) Woomsh Chmier Mdkerjei v. Bitm^urm JDaite, 6 W. B., $. 

MX* 
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precluded^ ovBn during tlie life-time of the widoWj from com- 
meocing a suit to declare that the conveyance was executed for 
causes mf aUowahle, and is^ therefore, not binding beyond the 
^vidow^slife ; nor will the reversionary heirs be deprived, during 
the widow's life, of their remedy against the grantee to prevent 
ivaste or destruction of the property, whether movable or im- 
movable. (r) It is now, however, well-settled that a wddow can 
alienate her estate, L she can anticipate the profits, (s) 

k. widow may by Hindu law relinquish and so anticipate 
for the reversioners their period of succession, {t) 

A Hindu widow sold a portion of her husband^s property 
rp. TT, . under a deed of sale, upon the face of which 
Coxmcii on mius there was a statement that the property was soM 
SsSw ^of ini^ in order to liquidate the husband’s debts. It was 
band’s kindred, statement was not sufficient of 

itself to prove that the property was sold for the purpose stated, 
but that it was on the party seeking to uphold the sale, to prove 
by evidence that the property was sold for that purpose. 

It was held further that a transaction of this sort may be- 
come valid by the consent of all the husband’s kindred who 
are likely to be interested in disputing it, or by such a concur- 
rence of the members of the family as suffices to raise a pre- 
sumption that the transaction was a fair one and Justified by 
Hindu law. (w) 

It has been held and is now statutory law that a party, 
desirous as a reversioner to obtain a declaration of his rights 
affected by a sale or gift made by a Hindu widow, must bring 
his suit within 12 years of the alienation, and that it is a reme- 
dy of a different description which is open to him after the 

death of the widow, (v) 

(t) Gohindnmni Dmt w Skamlal Busaek, B. L. B., Sup. Vol,, 48. S©^ 
also W. E., E. B , 165 ; 2 Mad. H. C. Kep., 303 

{ 4 f) Per Amsbin, J., in Munshutii v. Iskri Butt Koer, I. L, R., 

5 Cal at p. 525 

(ft Frcfah Qhmder Ohowdhty t. Bm. Joi^monee Dahee^l W. E., 98. 

(u) Mmluhkm Belma v. Gclml Ohunder Ohowdhmyy 12 W.B,, P.C., 47 ; 

Z%h. 0., i>7 ; 13 M. I. A., 209 ; Fanaffs F. C. J., Vol ll„ 578. 
fca Varjimn Mm^i v. X, Im E., 5 Bom., 563. 

(») Bkk&mfh v^ Bm. Moshi MuMh% ll B. L. E., Ap , 1—2 
Bee aio Alt* Mohmiret N 0 tk 2 W* B./271 ; Act XY of 

18W, iiAiw; II, wl, 125. 
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There is bo rule of Hindu law which compels a widow 
alienating any portion of her late litisband^s property to have 
recourse to a morfgagej instead of to a sale, to raise funds for 
her maintenance. The question whether she has exceeded her 
powers OF not, depends upon the necessities of the case, (w) 

The plaintiff purchased an estate from a Hindu widow in 
Fiirchase from possession, and after his purchase he paid a debt, 
Payment of debt for wmich the property sold had been mortgaged 
pnrcliaserf^IH^^ by the late husband of his vendor. Subsequently 
daughter of the vendor claimed the pro- 
by beir. pcrty as heir of her father, and recovered posses- 

sion of it from the purchaser by suit. The purchaser now sued 
the heir for a refund of the amount of the mortgage-debt paid 
by him. It was held, that the purchaser was entitled to recover.(;??) 
Where a Hindu widow in possession as such of her de- 
Sait for Be- husband’s property alienates it, only the 

cUratory decree person presumptively entitled to possess the pro- 
hj Beversioaer. death may sue for a declaration of 

his right as against such alienation, unless such person has 
precluded himself from so suing by collusion and connivance, 
when the person entitled next to him may so sue. (y) 

Mere attestation by a relative does not necessarily import 
his concurrence to a conveyance by a Hindu widow (;?) ; but 
the fact of the reversioner being an attesting witness is an ac- 
quiescence on his part which precluded him from impeaching the 
sale on the ground of waste, (a) 

Where certain landed property in the possession of a Hindu 
widow was sold, on the alleged ground of necessity, and the 
execution of the purchase-deed was attested by the then next 
heir, it was held that the assent implied in such attestation was 
not conclusive in law as to the necessity for the sale, though 
the fact of persons most interested in contesting such a mh 


iw) HaMar w Blmhmmdari Dmi^ 3 R L. B., A. 0., 37& 

(a?) JPuran Misra w Marsamm Murat 8 B. L. R, App. 55. 

(y) JBaghu Math v Thahur% 1. L. R, 4 All^, IS. 

(;®) Mqfimkhm D&hffa v. Gaktd Ckund^r 13 M. I* A, 

(a) Qapal^iJimder Mmm v. &ourmmei^ Damm^ 0 W. R, 
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being called in to execute tbe deed is tbe strongest possible 
proof of good faith on the part of the purchaser. Where eon- 
sidenible time has elapsed of enjoyment and apparent ac- 
qiiiesceiicoj a pnrcha<^ei% or one claiming through her soBj may 
be absolved from showing anything more than the fact of sale 
liiide to him under some ostensible plea of necessity, (b) 

A sale by a Ilindo. widow of her husband’s estate under 
legal nece^NiiyJ cannot be set aside upon payment of the amount 
which it was necessary for the widow to raiae, or in the propor- 
tion which that sum bears to the amount for which the estate 
was sold, ic) 

A Hindu widow cannot endow an idol with her husband’s 
property or a portion thereof, to the detriment of the rever- 
sioners. (d) But she has po^ver^ with the consent of the rever- 
sionary heirs^ to make a valid alienation, for religious purposes, 
of property, movable or immovable, left by her husband. Where 
a Hindu widow dedicated property by deed to the worship of 
an idol, and the property was given to trustees in trust, after 
the death of the widow, to permit the male heirs of her late 
husband to receive the rents , — held that such heirs were entitled 
to actual possession and to the rents of the estate, provided 
they devoted it according to the provisions of the deed to the 
worship of the idol. (^) 

The burden of proving property (the subject of a gift by a 
Omis jiwbanM Hindu widow) to be stridhan rests with those 
as to claiming under her. A deed of alienation by a 

childless Hindu widow of her lata husband’s property is not 
good against any one, unless made either with the consent of 
the immediate heirs^ or under one of those exigencies which 
give a widow a power of sale. (/) 

A widow is not competent to alienate property which she 
has purchased with funds derived from her husband’s estate 
after his death ; and purchases with such funds would not belong 

(1^) Cratnder Emm v. QMnd Clvmdev 0W.E., 360, 

(c) Bugeemm Begum v, Juddoohuns Sahaiy 9 W. E*, 284. 

(tf) Mmii&k OAamim Ohuckerhntig v. &mr M^yhum 1 W. B*, 48, 
(«) Mmmkh v. MuUlnd Mcdn^kk^ S A B.j 0* 92^ 

(/) Qhmfd&rmmm Dm$m v, Jo^himm Siroar, 1 W. 107* 
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to tte widows otherwise than as the land from ^^Mch the money 
arose belonged to them. (^) 

In a suit by reversioners to set aside a deed of sale by a 
Hindu widow of part of her husband’s estatOj on tlie grouiiici 
that the money which it w^as necessary to raise could have been 
raised by other means j it was held thatj if the widow sold a 
larger portion of the estate than w’-as necessary to raise the 
amount which the law authorised her to raise, the sale would 
not be absolutely void as against the reversioners, who could 
only set it aside by paying the amount which the widow w'as 
entitled to raise, with interest. Held also that, if a widow elects 
to sell w^here it would be more beneficial to mortgage, the sale 
cannot be set aside as against the purchaser, if the widow and 
the purchaser are both acting honestly, (/i) 

A Hindu widow, entitled to a life-estate only, granted a 
patni of the lands. Jleldy that this did not work a for- 
feiture entitling the reversioners to enter. Secondly, (Steer J, 
dissenting) that the reversioners w^ere not entitled to have the 
patni set aside. Thirdly^ that the patnidar, being a party to 
the suit, w’as entitled to appeal against that part of the decree 
which declared that the act of the widow has caused a forfeiture 
of her estate, as well as against the part of it which set aside 
his patni. (i) 

In the case of alienation by a Hindu widow, the mere 
fact that a sale-istahdr is proved to have been issued about the 
time of the transfer, is not evidence of necessity, (j) 

The purchasei from a Hindu widow who is still living is 
entitled to possession of the property sold, whether there was 
necessity for the sals or not* 

The onus of proving the necessity for a sale by a Hindu widow 
and the udeqmcy of the purchase-money lies on the purchaser. I) 

fo) Wiliml Thm mi others v. Mur Churn JDail, 1 Agm Bep., A C., 219, 
{h) FM&l Qhmi ImU v. Bugkoohms 9 W* R., 107. 

(f) Lull Lomiw Bms v. Murry Ussm Marsh, lia 

(j) Mmd Moom&t Mmdul md others v, ^ayetm juame md others^ 6 
W. B., 323. 

JBugoea lah v L&U Do$s^ 6 W. E., 33. 

{1) Jadumik Sirrarv. Smumonm 7% 
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Thongh a purcliaser for value is not bound to prove the 
antecedent economy or good conduct of a Hindu widow who 
alienates a portion of her husband’s estate, or to account for the 
duo appropriation of the purchase-money, he is bound to use 
due diligence in ascertaining that there is some legal necessity 
for the loan, and he may be reasonably expected to prove the 
circumstances connected with his loan, (tn) 

Sale made conjointly by a Hindu widow and her daughter, 
who subsequently pre-deceased her mother, of immovable pro- 
perty inherited by the widow from her husband, in the absence 
of legal necessity, ordered to be set aside ; and the grandsons 
of the second cousins of the widow’s husband held entitled to 
lecover the proiierty on recouping the vendees the expenses in- 
curred on improvements, (a) 

A Hindu widow has no greater power of alienation over 
Accuianiatioiis the profits than she has over the corpus of her 
husband’s estate: whatever she purchases out 
eorjius. Qf tijjjgg profits is increment to that estate ; 

BscuS) where she holds under a deed which in express terms 
gives her an estate for life with a power to appropriate the 
profits. Such a deed must be construed according to the plain 
ordinary meaning of its terms ; and words may not be imported 
into it, from any conjectural view of its intention, which would 
have the effect of materially changing the nature of the estate 
thereby created, (o) 

A grant by a Hindu widow, with the sanction and con- 
Convcyance ourrence of the next reversioner, is valid, and 
of the next re- Creates a title which cannot be impeached on the 
verswner, death of the widow by the person who, but for 

Buch grants would be entitled as heir of her husband, (p) 

Where a Hindu widow is empowered by her husband’s 

"palrim- property for the purpose of de- 

fraying the expenses of a pilgrimage by her, a 

Maiikumar Ckorndhry v. Mamdm Bkaha, WM , 1864, 154 
M Mm§fi f. Gher^i I. lu B,, 5 Bom. Bm. 

( 0 ) Ml Dam r. Qhowdry Bhahmath Thahow, L. B* 2 E A 

%m See f.T!% ^ ^ 

ijp) MmMk Bm r. Goim$h Ckundw I L. 5 44 
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sale by her^ to a houdffh purcliaser, who at the time of such 
sale believed and had reason to believe that she was going on a 
pilgrimage^ and that the property was sold and the money rais- 
ed for that purpose, will be good as against the husband’s rever- 
sionary heirs w^here it is shown that the widow went on a pil- 
grimage* ( 2 ) Sir E^ichard Gxirth was of opinion that in such a 
ease the sale would be valid even if it were not proved that the 
widow went on a pilgrimage. 

A Hindu widow cannot alienate without necessity a house 
built by her on land inherrited by her from her husband out of 
the savings of her income from immovable property mlierrited 
from her husband, {r) 

A Hindu widow having infant sons and daughter may sell 
Sale by a Hindu the real property of those sons for the necessary 
infiml sonslamd subsistence of herself and famity, if there is no 
daughters. other means of providing for them, and this not 
only to procure the necessaries of life, hut also for sbrM cere- 
monies and other necessary religious duties and for the marriage 
portion of a daughter. In cases* of emergency she can sell 
without consulting the relations of her husband. The family 
being in distress and the relief casual, she is at liberty to sell 
the immovable property of her husband for such purposes, 
though the relatives of her husband gave her children casual 
relief, (s) Such a power (to sell)/' observed Sir Edward Hyde 
East, 0. J., is founded in necessity and good sense, in a 
country where there is no public provision for the poor ; for 
otherwise it might happen that a child's life might be sacrificed 
for the sake of preserving his property. The question in each 
case, therefore, is whether the necessity, for which the power 

arises, does in fact exist..** In all eases the law must have 

a reasonable construction to forward the object of it. li cmmtjt 
thetefore^ be necessary ^ to authorize a sale of the infants property^ 
that the family should be in absolute and urgent want of the neees- 
saries of life at the ven/ moment ; or sufficient to take away the 

(g) Mam Kant Qkmksrbuiiy t. Okunder M. Mutia 2 Calc. L.E, 474. 

(r) JMuMra MoUy V. Oroyi 6 Calc. L. 66, See p. 276 (gf 

($) Pm deuL Mmmmm v. Poorgajp&rsmd Morlej's Digest 

Vol IL^ pp. 49—52 
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power, that i hey are subsisting at the time upon the charitable 
donations of their friends and relations, who may at any moment 
withdraw their help from them. Land is not to be sold at a 
moinenl’s warning ; hut if the family have no certain resource 
for the futme, a;id no actual means of providing for themselves 
the deemt necessaries of life according to their condition, and 
no regular competent allowance from the family, but only mere 
casual charity , — this constitutes a reasonable necessity to 
warrant the sale of the property.” {t) 

The restriction or limitation upon the widow’s right is 
iwo-foid, namely, in regard to the power of alienation and also 
in regard to the persons who succeed to the property upon her 
death, (a) The same restrictions and peculiarities which attach 
to the widow’s rights in her husband’s property, also attached 
to the rights of other female heirs — mother, grandmother, 
daughter or the like, (u) 

Ihe recital of necessity in a lease is not per se legal proof 
of the existence of the necessity which under Hindu law, may 
justify an alienation by a mother or grandmother, (u) 

XJndei the Mitakshara and the L^yabh^ga a daughter in* 
Alionation by heriting property from her father takes a life- 
a..g lUT. interest only in such pi operty, and has no power 

of alienation beyond her life-time.* The heir of the father on 
her death takes the property as heir of the ancestor, and not 
as her heir. “ She is in respect of alienation,” said Mr. Justice 
Phear, “ in no better situation than the widow j and alienation 
which may be made by her is liable to he called in question by 
the heir of her father, who wiU take the inheritance at her 
death in default of a valid alienation.” (to) 


(t) Moiiej*s Digest, Vol II,, pp, 51-— 52. 

(ii) Fer 'Fbfae^ J., Doidmf jKooer v. Burmudm Sahov^ 14 B, Ii TL 
pp. 247 — B. See also anie p. 269 footnote (*}, ^ 

(p) Ohki4i OImm Bern y, Mut Suheh Ali^ 5 W, E , 245, 

^ Baeises Peacock, Ffobiu Ohunden"" OJiucheThutip y Goofon 

Frmad B. L. B, Bup. YoL 1008, at p, 1015, ^ ^ 


♦ It & mt m koweyer in Bombay*, wkere 
power o w inkoiilod part j. p, 


daugktOT kiTe s^bsolnle 
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A coiiveyanee for good consideration by a Hindu female of 
Conveyance by bei* sbare in a joint family estate^ inherited by 
Hiiida female, coiisent and ill faYonr 

of the next heir then liTing^ is a disposition permitted by Hindu 
liiW} and after the death of the donor vests the absolute estate 
in that share in the donee. Generally speakingj such cilienation 
of property by gift, sale or mortgage is justified only by necessity 
or requires the consent of husband's relatives or at least of 
his nearest relations. 

A Hindu, by a petition to the Collector of Patna, recited 
the deaths of his son, of his brother without leaving issue, his 
brother's wife, and his own wife, and then proceeded to dis- 
pose, as if by testament, of his property as follows Only 
D K, widow of Illy son, who, too excepting her two daughters 
born of her womb, S and D, has no other heirs, is my heir* 

Except D K none other is, nor shall be, my heir and malik,. 

Furthermore, to the said D K, too, these very two daughters 
named above, together with their children who, after their 
marriage, may be given in blessing to them by God Almighty, 
are and shall be heir and malikf ’ D K survived the testator : 
S pro-deceased him without issue : D, the other grand daughter 
survived him and then died leaving S E, her only son and heir. 
D K, in 1854, after the testatoPs death, sold part of the ancestral 
lands mentioned in the petition to M for Rs. 41,000, of w^hioli 
Es. 14,000 were devoted to pay off a mortgage thereon. 

In a suit by S E against M and D K, to protect his future 
right and title to the property sold by cancelment of the deed 
of sale, — held} that the intention of the testator must be con- 
strued to have been that D K should not take an absolute 
estate, but that she should be succeeded therein by her two 
^daughters. D K, therefore, could not convey to M an estate 
beyond her own life, and S B was entitled to a decree declar- 
ing his right to the property on the death of D K, credit being 
given to M for the Rs. 14,000 paid by him in respect of the 
mortgage, which otherwise S E, the heir would have had to 


v. B&roda K Baluois’ Eep., 882, 
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redeem. (//) The Judicial Committee of the Privy Council 
observed : — “The appellants [purchasers) say, that assuming 
this mortgage to have existed, and that there were some debts 
doe at the time of the conveyance on the part of the testator, 
that then the widow would be enabled to convey an absolute 
estate* Their Lordships cannot subscribe to the proposition as 
so stated. They apprehend the law to be this ; that Elani Dhiin 
Kunwiir, who may be confeiJeied as very much in the position 
of a Hindu viJow, might have sold the estate absolutely, if it 
could have been shown ^and the burden of showing this is upon 
the purchaser) that to convey such an absolute estate was 
necessary in order to pay the debts of the testator, and was for 
the benefit of his estate generally. In their Lordships’ opinion 
there is no such proof whatever in this case. It appears that 
the testator possessed an income of about a lakh of rupees, 
minus the Government-revenue of Rs. 20,000, leaving him an 
income in round numbers of about £ 8,000 per annum. He is 
shown at the time of his death to have owed a certain debt of 
Es* 9,000, which was subsequently increased to Rs. 22,000, and 
was paid off in another way ; therefore we have nothing to do 
with that. He is also shown to have owed a debt of Rs. 10,000 
at the time of his death, that is £ 1,000. A man with an in- 
come of £ 8,000 a year is shown to have owed a sum of 
£ 1,000, and it is pretended that sixteen years afterwards a 
necessity arises for selling a considerable portion of his real 
estate to pay this debt of £ 1,000, plus some £ 400, which had 
been subsequently contracted by the Rani. The mere state- 
ment of these facts appears altogether to dispose of the con- 
tention that this estate could have been sold for the necessary 
purpose of paying the testator’s debts, and when we add that 
both Courts have found that the fact was not so, their Lord- 
ships think it unnecessary further to dwell upon the point. The* 
only question that remains, then, is whether the plaintiff is 
entitled to the decree of the High Court as it stands, or whether 


alias 3)u>-m 
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ho is eiitiiled to it without the burden of paying off liio 
Ea HjOOO. Oil the whole their Lordships are of opinion that 
the judgment of the High Court was right ; that, this mort- 
gage of Es. 14,000 subsisting upon the estate, credit should be 
given to the purchaser for the payment of the mortgage, which 
otherwise the plaintiff himsf^lf would have to meet.’* In 
order to render the decree of the Hig!i Court more clear, their 
Lordships added thereto a declaration that the plaintiff was 
to be put ill possession of the said property after the decease 
of Mt, Rani Dhnn Kuo war on payment to the said defendant 
of the sum of Es. 14,000f^ 

■Where a sale of landed property was made by a Hindu 

Me by a Hin* widow and administratrix to the estate of her 
dll Twdow as Ad« , t i , . , , , 

mhiisiiairix, deceased husband, it ivas held (i) that she had 

power to dispose of the land for any purpose for which as ad- 
ministratrix she might properly do so ; (ii) that an improper 
disposal of the property ivas not to be presumed against a pur- 
chaser from her, but that the sale must be taken to be proper 
and valid unless it appeared that to the purchaser’s knowdedge 
she was converting the estate for an unlawful purpose — a 
purpose wholly foreign to her trust ; and (iii) that she having 
the right to sell as administratrix, it could not be presumed 
that she sold as widow, and also that it was not necessary to 
the validity of the assignment by her, that the instrument 
should describe the character in which she assigned, (a) 

A wife Bhobotarini during the prolonged absence of her 
husband Kallv Prosonno who was erroneously supposed to be 
dead, acting in excess of the limited powers of a wife in posses- 
sion of her absent lmsbaod*s property, made a mmrasi grant 
of a portion of her husband’s estate to her paramour Bejoy 
Ohnnder. The grantee entered into and remained in posses^ 
sion for upwards of twelve years. It was held by the Calcutta 
High Court that the position of the grantee Bejoy Chunder 
was not that of a lessee, and that his possession — although in 

(«) 14 B» b. E., at ppf 2S3---3>4; E B., 2 I# A,, pp. 10— 17 

(a) Zog&mda MudaU w Mdmm^dmi I Mad, H. 0. B., nS4. 
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its inception an act of trespass against the husband — having 
oontiniied for upwards of twelve years^ had perfected his title to 
the kndsj and that Kally Prosonno on his return was not en- 
titled to eject the plaintiff Bejoy Ohunder. It was further held 
that Bhofaotarini could not acquire a title by adverse possession 
against her husband on the principle that one who holds posses- 
sion on behalf of another does not by the mere denial of tbafc 
other’s title make his possession adverse, so as to give himself 
the benefit of the Statute of Limitation. (6) 

An adopted son is not actually precluded from ever ques- 
tioning acts done by his mother during his minority or before 
his adoption in the same manner as any other reversioner might 
question such acts. Yet a sale by a widow, with the consent 
of all legal heirs at the time existing, and ratified by decrees of 
Courts, is binding on reversioners as well as on an adopted son 
adopted long after the sale, (c) 

A Muhammadan lady can sell or give away her property 
Sale by n US she pleases. When a mother makes a gift to 

madaa female, children, and one of them seeks to set it 

aside as fraudulent, so far as it affects the plaintiff’s right of 
inheritance, the plaintiff is not in a position to disturb it so long 
as the mother is alive, and admits the execution of the deed 5 
and it is quite immaterial in such a case whether the plaintiff’s 
consent was or was not given, (d) 

When the rights of a Muhammadan widow who has been 
declared entitled to a fourth share of her husband’s estate, but 
who has never taken possession, are sold, and a suit is pending 
by the nephew of the deceased husband to recover that share, 
on the ground that the vendee had been divorced,— that 
all that the vendees were entitled to was to represent the vendor 
in the suit, (e) 


4 Caf ^ Ohunder Bmerjm v. Kally Frosomo MuMrfm, L L. B., 

(e) v. Mskore Mahon Mofoomdar, 3 W. B,, 14 

fd} M«komed Zufmrool Muq v. Mt. Bdtoolm^ I W B,, 79. 

^ Mahmud Bowhur AM Khan r. Mnmamui SUrufomima 

W, B,, 04 , 
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Section 7 (B).-~Of Sale of Stridhan. ^ 

The Hindu law recognises the ahsoliito doininioii of a 
married woman over her separate and peculiar propeitr, e^i'cijd 
land given to her bg her hushtad ; and of such ptealhini she is 
at liberty to make any disposition at pleasure {/) 

Karada say^ : — What has> been given by tlie alfectionate 
husband to his wifcj she may, even while lie is dead, consume 
or give it away according to her pleasuie, excepting immovable 
property.’^ From the adjective given by the liusbandj” it 
appears that immovable property oiher than that given by the 
husband may of course be given away/^ (g) 

Taiiiuka or Soiudalk stridkan created by the husband de- 
scends not to his heirsj but to the heirs of the wife, (h) 

The power of a Hindu female over her sirldhun is absolute 
Iliiidu female’s in her life-time, even when the fund has been 

power of dis- , . , « 

pobitioii over derived from her husband and has been invested 
immovable property. Their Lordships of the 
Privy Oouncilj in an appeal from the Madras High Court, refus- 
ed to interfere with the power of investment and application 
and disposition which the general law give to a Hindu female 
over her $tHdha7i. (i) Under the Hindu law a raanied w'omtan 
is at liberty to make any disposition she likes of nmieg consti- 
iiiiing hev dridhan ov peeidhim ; and if she purchases immov- 
able property with or on the credit of such sirklhan or out of 
the proceeds thereof, and without the aid of her husbaiuFs 

" * That alone ia a womaifs peculiar propoity, which she has 

power to gim, sell or me^ independently of her husband’s control 
‘ Dlyabhiga, Par. 18, Chap. 4, Sec. 1. 

(/) Macnaghten’s Principles of Hindu and Muhsm'raadan Law,jp. 44. 
See also Gmtffmar&iyar. Faramemanm, 5 Mad. H C. Bep , III ; Kotar* 
hmmm r, dkanverova^ 10 Bom. H. C. Bep., 40S ; Budr Mwuin v. Mup 
Mumn I. li B., I All, 734 

(a) Eaghunandan’s BUyaiattwa (G. 0 Birkar’s), p, 51. 

{^) Kaskee O'. Bog Ohowdhrg v. Gmr JCuhore Gooho^ 10 W. 130. 

(i) Eommhata Maha^ati r MaUpaU Buriuki (P €.) 8 Cak L.B., $04 
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estate, she Las a right to sell that immovable property, (y ) 
Where the husband during his life-time did in every way, both 
publicly and privately whenever called upon to make a repre- 
sentation on the subject alwajs represent that certain immov- 
able property was his wife’s, the purchasers from her could not 
alter his death be equitably turned out of the property in favour 
of his heirs. The heirs after his death would bo as much bound 
by the father's mis representations, as he would have been durino- 
his life. (A’) 


Accoi-dingtotheMitakshar-aandthe Viv^da Ohintdmani, 

property that a woman inherits does not thereby become 
stridhan, so as after her death to descend to her heirs. Immov- 
able property which in default of other intervening heirs has 
been nrherited by a mother from her son descends on the 
mother’s death, not to her heirs, but to the heirs of the son 
from -uhom she inherited it. Q) 


According to the Mitakshar^law, a Hindu M-idow may dis- 
pose of movable property inherited from her husband— a power 
she does not possess under the law of Bengal j but by both 
laws she IS restricted from alienating any immovable property, 
whether ancestral or acquired, so inherited. On her death the 
immovable and the undisposed of movable property pass to the 
next heirs oi her husband. The devolution of stridhan from a 
chi die, ss widow is regulated under the Mitakshar4 by the nature 
of her marriage j and if the marriage was according to the 
four approved forms, the siridJuin goes to the collateral heirs of 
her husband in preference to her own next of kin. (m) 

In those parts of the Presidency of Bombay where the 
00 0 the Mayhkha prevail, a daughter who succeeds to 

jy ^bsolnteand several estate in her father’s im movable property 

23 AY ® ^ ’ MoUma O. ^Ro^ Y. Durgamtone^, 

292. (0 ^ 

oJS, L E^frA I r • 1^0- S- al«o 

V W, L B., 8 1. 1%: ■ ® 16 ! !• L K , 4 Cat, 744 ; Tm>ar 

B. C , 3, 8m ^ Mimgwndtm Daheg v. Mgm Baei llW. I. a!, 
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may, if she lias no issnOj dispose of such property during life^ or 
may devise it by ; and her alienee or devisee is entitled to 
hold it against her own heirs or the heirs of her father, (n) 

Property given by a mother to her daughter inter vkos or 
by will is sindhan ; but when a daughter inherits from her 
niotherj what she takes is not sfndkan according to Bengal 
law* (o) Under the Bengal school of Hindu law and tlie Bengal 
decisions on the Mitakshaid, inherited property not siridhnn^lp 
Property iiiberitod by a paternal grandmother from her 
grandson is like property inherited by the mother from the son^ 
subject to the same restrictions as to its disposal as that inherit- 
ed by the wife from her husband. Such property^ therefore^ 
does not rank as stridhan^ and devolves on her death on the 
heirs of her grandson, (q) 

A testamentary bequest of immovable property to a Hindu 
wiclow’^5 with an express power of alienation^ has been held to be 
valid; and to authorize alienation by her. Where a husband is 
not incompetent to give such an interest in property to his wife^ 
it cannot be contended that he is incompetent to bequeath it* (r) 
Jewels given to a married woman during coverture by a 
relative or a stranger^ — Held to be property belonging to the 
separate use of the wdfe. Heldj further, lhat the subsequent 
investment of the same in the purchase of real estate conveyed 
to the wife, does not cause a change in the nature of such 
property* (^) 

A deed conveying the interest of a native married wminaii 
Gouveyaiice b,y in land will not be set aside on the ground of 
woman. want of legal advice or misapprehension, where 

the husband is aware of the alienation, and it is not shown that 
there is a gross inadequacy of price, {t) 

{n) Harihhatr. Damodar Bhat, I. L. B., 3 Bom., 171. 

(o) PrmM$sen Laha v. Bm 1. L. B , 5 Cal., 221 

\p) Juggamohm Maidar v. Earadarntym Das% I.L. B 3 Cal, 150. 

{q\ Fhtkur Bingh v. Mm fit L t. B., 1 AIL, 061. 

{t) Jmmmi Bmda v. Mt BmUf I N* W. P. H. G* Bap., GO. See uufe, 
p. 270 (q). 

h) Ceimm v. Amtim 4 Qo., 1 Hyde’s Bep., 130. See SCamed Women’s 
Property Act (III of 1874) ; also sec. 4, ActX of 1865. 

(0 MmMf t. KkQQkm Begum and Corytonk Eep., 121* 
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Section 8—Sale of Minor’s Property. 

The Biotlier and guardian of a Hindix minor^ though not a 
Unfeiiitieated guardian appointed under Act XL of 1858, 
giuiaiaav when acting bond fide and under the pressure of 

nece^'^ityj may sell his real estate to pay ancestral debts and to 
provide for the maintenance of the minor. (?f) The rules laid 
down in Act XL of 1858 from sec. 18 downwards^, apply only 
to certificated managers and to guardians appointed under the 
Act. This section applies in terms to a manager acfcing under a 
ceitificate, and to such manager only 5 it confers on him gener- 
al!}^ the pow ers of the ownei*, but in regard to acts of aliena- 
tion beyond certain limits, it requires that his acts in order to be 
valid, should have the previous sanction of the Court 5 such 
provisions are altogether unsuitable to the case of a manager 
entirely unconnected with the Ooiirt.fr) Mr. Justice Jackson in 
deli\etiiig the judgment of the Full Bench in the case observed : — ‘ 
In fact thojo is no indication whatever in x4ct XL of 1858 of 
any intrntion to alter or affect any provision of Hindu or Mu- 
Iiammadan law as to guardians w^ho do not avail themselves of 
the Act, The scope of the enactment is merely to remove legis- 
lative prohibitions, to confer expressly a certain jurisdiction, and 
to define exactly the position of those who avail themselves of 
or arc brought under the Act, leaving persons to whom any 
existing rules of law apply unaffected.’^ The effect of sec. 18, 
Act XL of 1858 is that a sale made by a certificated guardian 
without authority from the Court was invalid, even though the 
purchaser had acted honestly and paid a fair price, (w) 


(u) S&ondm^ Waren^s r, Bonud Mum, I. L R , 4 Cal 76. See ako 
Mmhm Emg v. Mur Knhen Bing^ I. L B., 3 AIL, 635. 

(p) Mam Ckunder CUmkerbuilg Bfojomth Mpzoomiar. I. L. R., 
4 Cal. (F B.) ^ ^ . . 

(m) &mi Qbnniw OlmUerjee v, QhaiUme^ 24 W. 1., 46. 
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A mortgage of the property of a minor made by the ad- 
of a minor’s property under the 
Admiiiistiatorof same Act, i ‘9 invalid, unless the sanction of the 
petty. Court has been previously obtained under s. 18 of 

tho Act. Where such administrator vas sued, as representing the 
Title of Piir- minor, by tho morlgigee, and made no defence to 
notice, the siiitj and the property was bold to a ihiid 

person, who knew that the administrator had executed the 
mortgage in that capacity, it was held that the decree did not 
protect the moitgagee wdio purchased at the Oonrt-sale, nor her 
vendee, from a suit by the minor for recovery of the pro- 
perty. (a’) In this case the administrator was held to have im- 


properly acquiesced in the decree made upon the mortgagee's 
suit and the Court found that both the mortgagee and the pur- 
chaser from him were both affected with notice of the adminis- 
trator's improper conduct, and that the vendee from the mort- 
gagee (who purchased the property at a Court-sale held in 
pursuance of his^decree upon the mortgage) could not say that 
lie was a bond fide purchaser for value without notice, for he cer- 
tainly had notice that the certificated guardian's power of deal- 
ing with his ward’s property was only such as guardian 
appointed under the Act could exercise, and that he was, there- 
fore hound to enquire whether the mortgage had aver been 
sanctioned by the Court. 

A sale of a minor’s immovable property by a "guardian ap- 
Invaiidity of pointed under Act XL of 1858, and who w^as 

sS/ls bir csrtji"" * ^ 

ficated gaaidian also the karti of the joint family of which the 
minor was a member, is invalid if made without 
Oouri Eefiiad sanction required by s. 18 of that Act, even 
money. though the sale may have been for the benefit of 

* the minor and made in good faith to pay off the debt^ of th^ 
ancestor. Where, however, it was found that thepmohaser 
had acted bond fide^ and had paid a fair price for the property, he 
held entitled to a refund of so muedr of the pErchase-inoney as 


(») OM D%U j®a&oo V. Suhodm I, li. R*, 2 €al., S83. 
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had been expended for the benefit of the minor, (y) The Court 
observed : — However much we may desire to support a pur- 
chaser who has not acted dishonestly, and by whom a fair price has 
been paid, we think it impossible to declare a sale valid which is 
made by a guardian without the sanction which s. 18 requires. 
The words are very strong. It is not merely that they contain a 
direction that the sanction of the Court shall be obtained ; they 
say without an order of Court previously obtained the guardian 
shall absolutely not have the power to sell. It seems to us 
we are bound to treat the sale as made by one having no 
power in the matter, and therefore as bad. The purchaser who, 
knowing that he is dealing with a guardian, chooses to ignore 
the provisions of the Act, has no one but himself to blame if he 
suffers from the consequences of his negligence. 

As, however, the lower Court finds that the conduct of the 
purchaser was not dishonest, and that he paid a fair price, we 
shall declare that the plaintiff is entitled to be restored to posses- 
sion with mesne profits on his repaying to the purchaser so 
much of the money paid by the purchaser as has been applied 
to the benefit of the minor^s estate. The purchaser on being 
repaid so much as shall be found to have been applied for the 
benefit of the minor with interest at 6 per cent, on the money 
so paid, must give up possession to the plaintiff, accounting for 
the mesne profits for the time he has been in possession/^ 

Act XL of 1858 does not prevent a guardian, who has 
obtained a certificate thereunder from selling or mortgaging 
property in Calcutta without the sanction of the Court, (z) 
I do not think/’ said Mr, Justice Markby, it is possible to 
apply this Act (XL of 1858) to property in Calcutta ovm 
which the Courts to which this Act applies have no jurisdic- 
tion, In this Court, which alone has jurisdiction over landed 
property in Calcutta, the relations between incapacitated 
persons and their guardians, whether testamentary or otherwise, 
imwn alyays been treated from a different point of view to that 


p) 8kurmt^€km^^ v. Maf Kimm MoaUme. U B. L. B,, 350^56 
w w MuM&mmtty G^ti^ 14 B. li, B., 2^1 
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taken in tlie MofnssiL The notion that a testameiitaiy guardian 
could not act on behalf of his ward without the sanction of the 
Court, as far as I am aware^ has ncYer prevailed in Calcutta. 
Nor, has it ever been the practice in this Court to obtain that 
sanction. How the Act might be applied in personam with re- 
ference to property in Calcutta in a case arising in the Mofussil, 
I need not consider.’’ 

A Hindu family being heavily oppressed with debts, ances- 

Act XL of tral and otherwise, the t^vo elder brothers of the 
1858. Limita- « . , , . . 

tion (Act IX of family, for themselves and as guardians of their 

aSi5fe2!i*44' brother, under Act XL of 1858, applied 

Onus of proof obtained from the District Judge an 

for necessity of ® 

sale. Evidences, order, under s, 18 of the Act, for the sale of 

Deeds! ^ ® ^ ^ several portions of the ancestral estate, and sold 

the same under registered deeds signed by the judge. Within 

twelve years after the registration, the adopted son of the minor 

brother brought several suits against the purchasers to set aside 

the sales and recover back his share of the property, alleging 

that the two elder brothers had made the sale fraudulently and 

illegally to satisfy personal debts of their own, Ueldj that a 

suit of this nature is not a suit to set aside an order of a 

Civil Court” under art. 15, sched. ii of Act IX of 1871 j nor is 

it a suit to cancel or set aside an instrument not otherwise 

provided for” under art, 92, but that it is governed by art. 145* 

Per Garth, 0. J. — Previously to the passing of Act XL of 
1858, where a suit was brought by a minor on coming of age, 
to recover property sold by his guardian during his minority, it 
was generally incumbent upon the purchaser to prove that he 
acted in good faith ; that he made proper inquiries as to the 
necessity for the sale ; and had honestly satisfied himself of the 
-existence of that necessity. Now, under s. 18 of that Act, the 
Civil Court not only has the power, but is bound, to enquire 
into the circumstances of each case, and to determine whether, 
as a matter of law and prudence, it is right that any proposed 
gale or mortgage of the minor’s property should take pkcq ; 
and if the Court, upon the materials and information brought 
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before it by the guardian, makes an order for sale, a purchaser 
under such an order is not bound to make the same inquiry 
which the Judge has made, and to determine for him.self 
whether the Judge has done his duty properly and come -to a 
right conclusion. 

Where a plaintiff alleges fraud or illegality as a ground for 
setting aside a sale made under s. 18 , the onus lies upon him 
to make out a prund fade case of fraud or illegality, and to 
show that the debt, which formed the consideration for the sale 
in such case, was one for which the minor was not responsible. 

Per Prinsep, J. — A stranger purchasing from a guardian, 
acting under the authority granted under s. 18 of Act XL of 
1858 , will be entitled to every protection from the Courts, so 
long as it is not shown that he acted in a fraudulent or collusive 
manner, knowing that the debts, for the liquidation of whioh 
the purchase-money would be applied, were not debts lawfully 
binding on the minor. The harden of proof in such a case 
would lie heavily on the person seeking to set aside the alie- 
nation. But where the purchaser is himself the creditor, and 
therefore, has the means of satisfying a Court as to the origin 
and nature of the debts and bow they are binding on the minor, 
the burden of proof is shifted on the purchaser, when the plaintiff 
has e.stablished a prhnd fade case. 

A recital in a deed that it is necessary to contract a debt 
binding on a minor, or a member of a joint family, is some 
evidence that the fact recited was present to the minds of the 
parties to the transaction, and the absence of any such recital 
will make it more difficult for the party on whom the burden of 
proof lies, to establish the existence of a legal necessity. Bui 
such a recital is not evidence sufficient to establish the fact so 
recited, (a) 


1 „ Singh, I. L. E., 5 081,363-64. See 

.EitlSts JWla V. Qdkul Otunder Chowdkn/, 3 B. L. B., P. 0. 67 • ioluL 
Diawswf n MoBe BhuttMUtyea, 10 W. E., 208, {mie isp. llr^S). 
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In tliito case (6) Sir Eicliard Garth in delirorin^l^ hm jiido- 
Pureluserof a nieiit cited with approval the following ob^oiva- 

Mmor’s ebtate 0f Lon] Rede®alo in BfiUni Y.JIunU^ 

uiicler a Coiiit* 

sale. with regard to the rights and of a purchaser 

of aminor^R estate under a decree of a Conrt of Equity. ‘‘ I think 
it would be too much to say, that a purchnserj under a decree 
of this description^ can he bound to look into all the ciiciiiii- 
stances and go through all the proceedings from the beginning 
to the end. On the contrarvj as far as I can find the general 
impression the cases give is, that a purchaser has a right to 
presumej tlnat the Ooiirt has taken the steps n(wssar;\ iu in- 
vestigate the rights of the parties ; and it has on that investi- 
gation properly decreed a sale. Then he is to see^ that this is 
a decree binding the parties claiming the estate. He lias no 
right to call upon the Court to protect him from a title not in 
issue in the cause ; but if he gets a proper conveyance of the 
estate^ so that no person whom the decree affects can invalidate 
his title, although the decree may be erroneous and therefore to 
be reversed;, I think the title of the purchaser ought not to be 
invalidated. If we go beyond this, we shall introduce doubts 
on sales under the authority of the Court, which would be 
highly mischievous, {d) 

A case came before Lord Eldon, which was much debated 
upon a variety of points, and fully considered by him in all its 
parts, and where the irregularity in the proceedings was far 
beyond what occurs in the present case i yet he conceived that 
the title of the purchaser could not be impeached, on these 
grounds, and that he had a right to be protected, for that the 
purchaser had a right to presume that the Court had done 
right, {i) Lord Eldon seems to have been clearly of 
opinion, that mere irregularity, such as was in that case, without 
making out a case of fraud and collusion of some sort or other 
in the purchaser, was not sufficient to affect the purchaser/^ 

{h) BiMwt v. Dulputi^ Sln^h, I, h. B., § Cal, S63. 

(i*) $ Sell & hefroy, 566. 

{d) See (pp# 2S"24— 27) Mahundi Lai v, ILB., 1 AIL, 570# 

(e) Lh^d V. 3 Ves., B7. 
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Until a division of ancestral property is effected, no member 
“ Mitaicsha, 4 family can conyey to a stranger 
ber of Hindu in the property. (/) Bot the in- 

family. ^ Capacity of joint owners confers powers of alie- 

nation in certain cases of necessity upon the managing owner (a) 
In oyer words, as long as a Hindu family under the Mit4k- 

shara IS living in the joint enjoyment of family property, such 

property can only be alienated by the joint consent of all the 
members, or m the event of such necessity as will in the eye of 
the law^ give the kait4 power to alien as agent of all, then by 
ty karta alone. (A) All that the purchaser has to do in such cases 
of sales or mortgages of ancestral property, is to see that there 
is sufficient pressure upon the estate at the time to render the 
sahor transfer necessary. The fact of there being a decree, an 
attachment, and a proclamation for sale, is a sufficient pressure 
upon the estate to warrant tl'e guardian to sell or movtcraae a 
portion of the property. (0 It is, therefore, a settled rffie of 
Hindu law resting upon the authority of the Mit4kshar4 and 
repeated judicial decisions, that a managing co-parcener has not 
the capacity to alienate or charge the share of his minor co- 
parcener m immovable ancestral property, except for the purpose 
of providing for some family need or the performance of an 
indispensable religious duty, or except tbo alienation or charge 
be for the benefit of the joint estate ; and in every case to 
yich the rule is applicable, the onus of shewing, either bw 
direct or pyumptive proof, nprUnd facie case in support of the 

Mstence of y condition necessary to give the legal capaoitr 

to make the disputed disposition, lies upon the party claLing 
to have acquired under it a title to the minor’s sLre of ih! 
pyy y. Upon the question what is the amount of proof 
vhieh the law renders necessary to discharge that burthen of . 
proof : Held, that where the dispute as to the validity of a sale 


W Mmimrim Bingh t. JPerfum Binah W i qa 

m ^mremath y. The ColLfor of 


; 22 W. U 
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or mortgage of family property is with the person to whom it 
was made, and the pecuniary consideration for it has not been 
advanced for the purpose of discharging an antecedent charge 
on the property or an old debt incurred by an ancestor, the case 
of the vendee or mortgagee, as regards the existence of a family 
need or sufficient beneficial puipose requiring the advance of 
the consideration money, must be established by positive proof. 
But that between a bona fide sale or mortgage for an advance 
made to pay off a pre-existing mortgage, claim, or an unseciued 
debt of an ancestor, and one not made for that purpose, there 
was this distinction to be observed, that the burthen of estab- 
lishing by direct proof that such prior claim or debt uas incur- 
red for a proper family purpose is not cast upon the vendee or 
mortgagee. He is only required to show this presumptively. 
But to do so it is incumbent on him to give proof not only of 
the consideration for the sah or mortgage having been bond fide 
advanced in discharge of an antecedent debt, but also of an 
enquiry productive of results which warranted his reasonably 
believing that such debt was a family obligation, and the sale or 
mortgage a prudent arrangement for its discharge, (y) 

According to the Mit^kshai4, a son cannot prevent aliena- 
tion by his father of property which the latter has inherited 
collaterally. The restriction upon the father’s power of aliena- 
tion, applies only to the grandfather’s property, {h) Nor can 
the alienation of immovable property by the father he contested 
by his son, who at the time of the alienation was neither bora 
nor begotten. (Q 

The conveyance of property while the owner is a minor is 
not necessarily inoperative ; if the sale is effected by the guar- 
dian and acquiesced by the minor when he comes of age, it may 
’be valid notwithstanding. Where a purchaser of minor’s pro- 
perty has been in possession for upwards of 11 years and the 


V. fiSoiMW e -W. B , 193. Wiauon 

(M Mu^Oooimr v. Rameeooiem Woesdn, 10 B L R, 183 
{1) Jado S%»g V. Mi. Barm, 5 N. W. P. H C. Rep., 113. 


See 
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purchase was a hond fide one and for good consideration and 
acquiesced in by the minor upon attaining his majority, the 
Court was of opinion that the sale ought not lightly to be set 
aside, {m) 

The plaintiff, on coming of age, sued to set aside a sale of 
^ , his ancestral property which had been made by 

sale oil attaining his guardian during minority. No legal neces- 
fnud^oUale-pio- sity was pioved, but it appeared that he had the 
benefit of the sale-proceeds. A decree was passed 
in Mb fiivonr, hut subject to the condition that he should first 
refund the full amount of the purchase-money leceived by him 
from the defendant, (w) ^^The plea of minority/’ said Mr. 
Jubtice Dwarka Nath Mitter, cannot be used to injuire third 
parlies, but it can be used only to protect the minor.” 

Mere delay on the part of a \Tard, after attainment of 
majority, in repudiating an alienation made by his guardian, 
cannot be treated as a ratification of the guaidian’s act, but 
only as eyidence of ratification, {o) 

Long delay, however, in repudiating a contact by a minor 
on his attaining majority, when such delay is u holly unaccount- 
ed for,, is sufficient ground for inferring a ratification of the 
contract, (p) 

Two of the widows of a deceased Muhammadan sold a 


Sale by Miiham- portion of his real estate to satisfy decrees oh- 
madau widows, taiued by creditors of the deceased against them 
as his representatives. The sale-deed was executed by them on 
behalf of the plaintiff, a daughter of the deceased, die being a 
minor, in the assumed character of her guardians. Meld^ if the 
plaintiff was in possession, and was not a party to, or properly 
represented in, the soits in which the creditors obtained decrees, 
she could not be bound by the decrees nor by the sal© subse- 
quently effected, and she was entitled to recover her share, but 

(iKf) MimwddeeM SMihk v ShmM JBhadoo^ 11 W. R , IM. 

Im} Fm*an C^unier Fal r, JDa$t, *7 B. L R., 90 

3eh v. Kmi Qkomdhr^, 10 B. L. E., 

ip} w 10 B. t B , note ; Burgm 

OhuTum Itot, 10 B. & mtB. 
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sabjeot to the p by her of her share of the debts for the 

^satisfaction of m hich the sale was effected. (^) 

Where land was sold by the widow of an Armenian^ who 

SaJti by an Ar- executi ix^ for a valuable coiisiclera- 

meiiim widow. tioii, by bill of sale executed by an Armenian 

infant-heir to the testator — -jointly with bis mother, who in fact 

received the purchase-money. It was held that the conveyance 

%vao voidable, at least by the infant, and that the infant’ s enlry 

and claim did entirely avoid it, the infant having derived no 

benefit, but the reverse, from such disposition of the land, {r) 

Under the Muhammadan law, a sale bj-" a guardian of 

Faio by gtiar- property belonging to a minor is not permitted 
dmn under Mu. 

bammadan law. otherwise than 111 oase oi urgent necessity, or 
clear advantage to the infant. A purchaser from such guardian 
cannot defend his title on the ground of the bona Jides of the 
transaction. An elder brother is not in the position of a 
guardian having any po^ver as such over the property of his 
minor sisters, (s) 

The plaintiff sued to recover her husband^s share in certain 
Muhammadan property at Surat to which he and other persons 
timi^by^nihug hecame entitled as heirs of M. That property 
authoiitsy. had been sold to the defendants by the heirs of 

M daring the minority of the plaiixtifF^s husband, his elder 
brother acting for him in the iraosaction. It ^vas proved that 
the sale of the property to the defendants had been approved 
of by H, 'who ivas the Agent of the Governor of Bombay at 
Surat, and the representative of the ruling authority in the 
management of M’s estate. The plaintiff contended that, ac- 
cording to the BJuhammadan law, it was not competent for the 
elder brother of a minor, as guardian, to alienate a minor’s 
"propeity* It was held that the sanction of the ruling power 
constituted a sufficient authority for the act of the guardian, 
provided that the transaction one which, according to the 

(f) v. MummMt Tahm, I. L 1 All , 57 F. 11 

(r) Dm (iem M.mk>on Gaqmr v, Faddo Zaefiun Dassj 9tli Hov 1815— 
last's Botea Case 30 — Mobmjt’s Bioest, VoI II, p 30. 

(4 Buk$hm V. MuMm Kmen^ 3 B. A B A. 0., 423. 
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Muliammailaii law^ a duly constituted guardian might haye 
entered into on behalf of his ward. That law permits a guardian 
to sell the iininovable property of his ward, (i) when the late 
incumbent died in debt, or (ii) when the sale of such property 
is necessary for the maintenance of the minor. The evidence 
in the present ci^e showed that the indebtedness of M, and the 
distressed eouiiition of his heirs existed in a sufficient degree to 
Justify the sale of the whole property of the heirs, (f) 

The question of legal necessity does not necessarily arise 
in cases of sale under the Muhammadan law, though it may pro- 
perly be an element for consideration when the conduct of the 
guardian is called in question. The Muhammadan law looks to 
the benefit of the infant, and permits the guardian to dispose of 
mm able property if it be for the benefit of the minor. In Mt 
Syedan v. S^id Vehyat Ali Khan (u) a sale made to carry on 
important litigation was held iond fide and for the benefit of 
the minor, the decision in Grose v, Amertomoijee Dossee (y) not 
being applicable. 

M, a Muhammadan, inherited certain property from his 
father, which while he was a minor, his mother sold to the 
defendant in good faith, for the discharge of a debt adjudged to 
be due to the defendant by M’s father. M when he became of 
age, sold the same property to the plaintiff, who sued to obtain 
posses^^ion thereof by avoidance of the sale to the defendant. 
It was held by the Allahabad High Court (i) that the plaintiff 
having no bettor title or other right than M could assert, was 
not c»tnpetent to maintain the suit, without tendering payment 
of the debt ; and (ii) that, even if the Muhammadan law wore 
appli^, and M’s mother was not legally competent to sell Ms 
property in the assumed character of his guardian, the plaintiff 
wm bound to pay the debt due from M’s father to the defendant 
before he could claim, by avoidance of the sale in question^ 
fee posBcesion of the property in suit* (w) 

{ft SMmn Bmim v. Bmam^ I. b E , 6 &)nL. 467. 

<4 IS ; 14 B. h B., 0. 0,, 1. 

I« AHui M. W. B. H* 0 . 268. 



bi-c. 8 1 N0N41EC1TAL OF NlOEJt^blTY tm 

A suit by the guafdiaa of minors to set aside an alleged 
alienation made by the adult member of a joint Hindu family 
in collusion with the purchaser, and without the consent of his 
■^vards, is not premature. 

According to the Ilithila law, such a sale is void for want 
of the consent of the whole of the heirs and in the absence of 
proof that the sale was made for a legal necessity or for the 
benefit of the minors. {£) 

A sale by guardian of a minor’s property was upheld, 
where there was proof of pressing valid necessity, and no proof 
either of under advantage taken of the guardian by the pur- 
chaser, or of the existence of fiduciary relation between the 
guardian and the creditors, or of the inadequacy of the price 
at the time when the property was sold, (y) 

The mere non-recital in a deed of a sale by a mother dur- 
ing her son’s minority of the legal necessity for the sale does 
not vitiate the deed. The legal necessity may bo proved 
aliunde by other evidence {z) such legal necessity must be pi‘e- 
sumed, and the acts of the guardian considered to be the acts 
of the minor in cases where neither want of enquiry nor mala 
fides is proved against the vendee, (a) 

Whore a deed of sale was executed by a de facto guardian 
of certain minors, and the consideration-money was duly ap- 
plied for the benefit of the property, and the transaction was 
found to be a necessary one and beneficial to the minors, the 
more fact that the manager was not de jure guaidian, is not 
sufficient to invalidate the transaction. (&) 

In 1845 some land was sold which was owned at the time 
Suiti for dam- by a Hindu joint family consisting of five 
imi brothers, three of whom were minors. The deed 

- agajnsfe fiawdu- 0 f purported to be executed by all the 
lent vendors of % * , t t /. t t 

minors pro- brothers^ although mm^ of mem wore by reason 
of infancy incapacitated from befog parties to it, 

(«) Jha w Gnnga Mam 0 W. B , Stl. 

M Mamah Framd Waram Ein^h w Mokh LaU 6 W, B , 30. 

& w Mmmmdmi 3 W, B,, 154. 

(a) r. Mmai 1 W B , 283. 

(h} Qnnga Frmmd T. Phml XO B. 1^. K*, 368 aott 
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Contemporaneoiisly with this deed of sale^ an ikrfi-mama was 
executed by the two elder brothers, which stated that they had 
exoanted the deed of sale on behalf of all the five brothers, the 
non-execution by the three younger brothers being attributed 
to their absence from the city and want of leisure — false excuses 
to screen their incompetency from non-age. The sale %vas not 
registered, but a fictitious suit was instituted by the purchasers 
agaiu&t all five brothers and a fiictitious confession in that suit 
was given in the names of all five. As soon as the younger 
brothers cam© of age, they instituted a suit against the pur- 
chasers for their share of the property sold and they succeeded 
ill that suit. The purchasers thereupon instituted this suit to 
recover damages from their vendors — the two elder brothers. 
The Courts in India found that there was collusion between tho 


vendors and purchasers. Judicial Committee of the Privy 
Council held that it is not for the public benefit that, where two 
parties knowingly deal with the sale or purchase of property of 
infants W’-ho have not by the law the power of sale, one of the 
parties (the purchasers) who obtain possession of the property 
in a manner calculated to injure the infants should be able to 
guo the other party (the vendors) for damages. Their Lord- 
ships further refused to give costs to either party considering 
them both hi pari deltcfo, (e) 

A sale by a father, as guardian^ of property devolving on 
his sons from their maternal grandfather, can only be justified 
by proof of necessity for the son’s benefit. 

So also there must be clear proof of necessity in a sale by a 
mother, as guardian, of property belonging to her minor sons, (d) 

When a person, after attaining majority, questions any sale 
Tntthtm fiom of property made by Ms guardian during his 
gunrfian. minority the burden lies on the person who up- ' 

holds the purchase, not only to show that, under the cireum- 
itawdea of the case, either the guardian had the power to sell, or 


flhak ^ purchaser reasonably supposed that he had such power, 
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Ijiit further^ that the whole transaction as regards the purchaser’s 
part in it was bond fide. When either the person \iIio sells 
labours under a disqualification, or the purchaser stands in a 
fiduciary relation to the owner of the property, the hoiia fide^ of 
the dealing cannot be presumed, but must be made out by the 
purchaser, {e) 

Although purchasers are not hound to look to the applica- 
tion of the purchase-money, or to enquire whether there 
goods and chattels and house furniture sufficient to redeem the 
mortgaged property, and so obviate the necessity of a sale of a 
minor^s property, yet the purchaser’s not proving necessity or 
not satisfying himself of the existence of a sufficient pressure or 
necessity, and the unwillingness of the minor’s mother to dis- 
pose of the property in his minority, are sufficient legal grounds 
for reversal of the sale, {f) 

Inadequacy of consideration which on the face of it boars 
the marks of fraud, or when the inadequacy is so considerable 
as to occasion serious injury and detriment to the interest of 
the minor, or when it is the result of culpable negligence on the 
part of the guardian, will avoid any transaction entered into 
by him on behalf of the ward and make him liable for the 


consequences. 

If the transaction has been entered into bond fide with due 
care and attention, the guardian would not be held responsible 
for any untoward consequences which may have resulted from 
it, contrary to Ms expectation and forecast. 

Mere silence for a period short of that prescribed by the 


Alienation by a 
guardian. Bnifc 
by minor. Li- 
mitation Notice 
^Freliminaries. 


law of limitation cannot by itself constitute a 
valid ground for rejecting a person’s claim to 
set aside an alienation improperly made by bis 


guardian, during his minority, without valid necessity. 


A person who has arrived at majority is not required by 


law io give any notice, express or implied, to the person who 


holds Ms property under such an alienation, dr to perform any 


Mom JFafaw r* Ghmmdhur Frmad Naram, 9 W". B , 297, 
if) GomSfp Sirkm^ V 4 Fmnmik 1 W, B,, 14 
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preliniiRary acts before ho can bring a suit to sot it aside. In 
laying down these positions of law in a case upon special appeal 
Justice Dwarka Nath Hitter said : — We do not mean to say 
that long siieneo on iho part of a person arrived at majority to 
impugn the validity of a transaction between his lawful 
guardian during his minority and a third party, cannot be treated 
as evidence of ratification, merely because that silence falls 
short of the period prescribed by the statue of limitation, Nor 
do we mean to say that a Court of Justice whose duty it is to 
detorniino a question of fact cannot, in any case, infer a rati- 
fication from the fact of such silence. But after a careful con- 
sideration of all the arguments and aiithoiitios brought to our 
notice, the coneliision we have arrived at is that mere silence 
for a period short of that prescribed by the law of limitation, 
cannot by itself constitute a valid ground for rejecting a person’s 
claim to sot aside an alienation improperly made by his guardian 
without any valid necessity. Such a course would be tantamount 
to the esUblishmcnt of a new rule of limitation not sanctioned 
by the statue, and it is therefore clear that more delay in re- 
pudiating an alienation, like that above described, can be treated 
only as evidence of ratification, if such ratification is pleaded, 
and in no other light* 

*‘Iii this case it was admitted that there is no direct evidence 
of any positive act of ratification. There may be case in which 
mere silence for an undue length of time may be taken as proof 
of such an aci But in this case it is clear, upon the learned 
Judge*s own showing, that there was something mare than 
silence, namely, the express repudiation of the defendants title 
in the kobahk^ executed in favour of the plaintiff by his vendor 
iininedialely after the latter’s arrival at majority. That kobahh 
is at any rate evidence of the declared intention of the plain- " 
tiff’s vendor to institute proceedings against the defendant, at 
least;, of an intention existing on the date of its execution, and 
th^e |‘|er6fpre, direct evidence not of ratification but of 
li^Siwaiiee Of repudiation. It is not even alleged 
titt Ihere ^ mj ratification sii^oe that daltei acts of 
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his vendor done subsequently to the date of his puicha«e being 
of course rejected as not binding against him, the plaintiff,” (f/) 
Whatever may have been the effect of s. 11 of Act XiV 

Limitation— 0 ^ 1859, as to extending the privilege given to 
Minoi, piiuhabtr aminortolus representative, s. 7, the corres- 
tivo. Act IX of ponding section of Act IX ot lb 1 1, limits the 
Xir of minor himself and his ropre- 

8 ii- sontative after his death ; and therefore a pur- 

chaser from a minor cannot claim the benefit of that section, {h) 
In the case of a sale by a person, young indeed and in 

Grounds foT the circumstances, but not without advice 

cnncelmcnt of a or means of information, of an estate actually 
Pierson aot"a vested in him, but not to be obtained without 
litigation, the party seeking to set aside the sale 
must establish the fraud, actual or constructive, which entitles 
him to relief. It is not sufficient for him to show that he did 
not receive the full value of the estate to which the result of 


Grounds foT the 
eancelmcnt o£ a 
Bale by a young 
perBou not a 
minor. 


the litigation might ultimately show him to be entitled. The 
difference between that value and purchase-money, if not too dis- 
proportionate, may be legitimately taken to represent the differ- 
ence between certainty and immediate enjoyment on the one 
hand, and risk, worry, expence and delay on the other. The 
exceptional equitable principles, which in a sale by an expectant 
heir of a reversionary interest, throw upon the purchaser the 
orm of showing that he gave a fair price, and which, on failure 
of such proof, entitles the expectant heir to have the sale set 
aside, have no application in such a case, or in that of every 
ignorant and improvident person, (i) 


(n) SajmrmnjOeb Ohawdhry v. Kashee Ohunder Ckov'dfiry, 18 W. E, 
404-6. S 0., 10 B. L. E , 329-31. 

{h) Mahomed Areadt Okotodhry v- Yahoob 15 B L. E., 367. 

(i) Mir Aximuddm Khan v. Zia-ul-N%ssa, I. L. K., 6 Bojn , 10> 
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Section 9.— Sale of Lunatic’s Property* 

Act XXXY of 1858 was passed to make better provision 
for the care of the estates of lunatics not subject to the juris- 
diciioii of the Supreme Courts of Judicature in India. Since 
the of this Act limiting the powers of a manager of a 

lunatic’s e'^tatCj no manager de facto or dejurCj can have power to 
do that \\liicli the Act forbids, (j) Section 14) of this Statute 
enacts that every manager of the estate of a lunatic appointed 
thereunder may exercise the same powers in the management 
of the estate as might have been exercised by the proprietor, 
if not a lunatic : and may collect and pay all just claims, 
debts, and liabilities due to, or by the estate of the lunatics. 
But no such manager shall have power to soli or mortgage the 
estate or any part thereof, or to grant a lease of any immovable 
])roperty for any period exceeding fve years, without an order 
of the Civil Court previously obtained, (k) 

A Hindu, being a lunatic, may be possessed of property, 
Mort„n„^e l>y although he caunot take it by inheritance. All 
oUmhmc’“‘l,ro- with such property to be binding must 

bo effected by a guardian or manager duly ap-** 
pointed by the Supreme Civil authority ; and .since the passing 
of Act XXXV of 1858, a guardian or manager can only be 
appointed in the special manner prescribed by that Act. A 
ihfmio manager can have no greater powers than one duly ap- 
pointed. Where, therefore, the mother of a lunatic who had 
not been so appointed, mortgaged his estate without the pre- 
vious sanction of the Court, the mortgagee's suit for foreclosure 
wm dismissed, (1) 

S Fhbab J., The Oourt of Wards v, Kupuiman Singk^ 10 B, L, 

^ iij See. M, Act XXXV of 1S5S. Of. mo. 18, Act XL of 1658 ; w 
1^. Aek XMXtf of 1858. 

CO V. Mrnimm Bm tQ B, L R, 864 
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Act XXXIV of 1858* regulates proceedings in Lunacy 
in the Courts of Judicature established by Eoyal Charters 
within the British Territories in India. 

A person who is usually of unsound mind^ but occasionally 
of sound mindj may make a contract when he is of sound 
mind, (m) A patient in a lunatic assylum, who is at intervals 
of sound mind, may contract during those intervals, (n) The con- 
veyance of an idiot ox insane person (except during a lucid inter- 
val) is, therefore voidable^ if not absolutely null and void ah 
initio!^ It may be avoided during his life-time by the party 
legally authorized to act for him ; or, after his death, by his 
heir, or, any other person interested, (o) 

'X- SECTIONS 13 & 18^23 OF ACT XXXIV OF 1858 ^ 

XIII. It shall be lawful for the Court, on the appointment of 
Committee of the person and estate of a Lunatic, to direct by the 
order of appointment, or by any subsequent order, that the |)erson to 
whom the charge of the estate is committed shall have such powers 
for the management thereof as to the Court shall seem necessary and 
proper, reference being had to the nature of the property, whether 
movable or immovable, of which the estate may consist. But such 
poweis shall not extend to the sale or charge by way of mortgage of 
the estate or any part thereof, or to the letting of any immovable 
property, unless for a term not exceeding three years. 

XVIII The Court may, if it appears to be just or for the 
Lunatic’s benefit, order that any property movable or immovable, of 
the Lunatic, and whether in possession, reversion, remainder, contin- 
gency, or expectancy, be sold or charged by way of mortgage or other- 
wise disposed of, as may seem most expedient for the purpose of 
raising money to be applied for any of the following purposes ; — 

1. The payment of the Lunatic’s debts, including any debt in- 
curred for his maintenance or otherwise for his benefit. 

2. The discharge of any incumbrance on his estate. 

3. The payment of or provision for the expenses of his future 
maintenance and the maintenance of his family, including the expenses 
incidental thereto. 

4. The payment of the costs of any eiiquiry under this Act, 
and of any costs incurred by order or under the authority of the 

' Court. 

XIX The Committee of the Lunatic’s estate shall, In the name 
and on behalf of the Lunatic execute all such conveyances and instru- 
ments of transfer relative to any sale, mortgage, or disposition of 
his estate as the Court shall order. In like manner such Committee 

{m) The Indian Contract Act, (Act IX of 1812), sec 12. 

{n} JW, lUmtratim (a), 

(o) Stephen^B Commentaries, 6th Ed., Vol I., p. 49D. 

ol 
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The Indian Trnstee Act, 1866, whicli applies to cases to 

Higii Court; which English law is applicable.” provides that 
may coiney con- , ^ ^ \ 

tiiigeiitrigbts. when aiij lunatic or person of nnsoniid mind 

shall be entitled to any contingent right in any immovable pro- 
perty upon any trust or by way of mortgage^ it shall be lawful 
for the High Court to make an order wholly releasing such 
property from such contingent right, or disposing of the same 
to such person or persons as the said High Court shall direct, 
and the order sliail have the same effect as if the trustee or 
mortgagee had been sane, and had duly executed a deed so 
releasing or disposing of the contingent right, (p) 

A Court of Equity will not set aside the voluntary deed of 
a weak man who is not absolutely no7i compos, unless the \yeak- 


shall, under the order of the Court, excroiso all powers whatsoever 
vested ill a Lunatic, whether the same ai'e vested in him for his own 
benefit or in the character of trustee or guardian. 

XX. Where a person, having contracted' to sell or otherwise 
dispose of his estate or any part thereof, afterwards becomes Lunatic, 
the^Coui't may, if the contract is such as the Court thinks ought to 
be perfomed, direct the Committee of the estate to execute such con- 
veyances and to do such other acts in fulfilment of the contract as it 
shall think proper. 

XXI. If a member of a partnership firm be found Lunatic, the 
Court may, on the applicati(m of the other partners, or of any person 
who apijears to the Court to be entitled to require the same, dissolve 
the partnerbiiip ; and thereupon, or upon a dissolution by decree of 
Court or othen\ ise by due course of law, the Committee of the estate 
may, in the name and on behalf of the Lunatic, join with the other 
partners in disposing of tho partnership property, upon such terms, 
and shall do all such acts for carrying into effect the dissolution of the 
partnership, as the Court shall think proper. 

XXIL Where a Lunatic has been engaged in business, the 
Court may, if it appear to he for the Lunaiio’s benolit that the busi- 
ness premises should be disposed of, order the Committee of the 
estate to sell and dispose of the same | and the monies arising from 
such sale shall be applied in such manner as the Court shall direct, 

XXllL Where a Lunatic is entitled to a lease or under-lease, 
and it appears to be for the benefit of his estate that it should be 
disposed of, the Committee of the estate may, by order of the 
Court, surrender, assign, or otherwise dispose of the same to such 
ptepou for such valuable or nominal consideration, and upon such 
m Court ab# think it 

{p) Afel XKf II of see. U. C/. 13 ^ 14 Vk e, 60, s. 4, 
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ness, as well as the facts surrounding the transaction itself, be 
such as to satisfy the Court that the person had not at the time 
a mind adequate to the business, and that he might be imposed 
upon, or the Court is not satisfied as to the entire good faith 
of all parties to the transaction, {q) It has been held that 
the Court will not measure the degrees of understanding, Im- 
becility of mind,” says Mr. Kent in his Commentaries, '' is not 
sufficient to set aside a contract when there is not an essential 
priration of the reasoning faculties, or an iiirapadty of under- 
standing and acting with discretion in the ordinmy affairs of life. 
This incapacity is now the test of that unsoundness of mind 
which'will avoid a deed. The law cannot undertake to measure 
the validity of contracts by the greater or less strength of the 
understanding ; and if the party be compos mentis, the mere weak- 
ness of his mental powers does not incapacitate him. Kor is a 
person born deaf and dumb to be deemed absolutely non compos 
mentis, though every such person was prirnd facie incompetent, 
inasmuch as the want of hearing and speech must exceedingly 
cramp the powers and limit the range of human mind. Weak- 
ness of understanding may, however, be a material circumstance 
in establishing an inference of unfair practice or imposition ; 
and it will naturally awaken the attention of a Court of Justice 
to every unfavourable appearance in the case.” (r) 

A contracts to sell land to B. Before the completion of the 
contract, A becomes a lunatic and 0 is appointed his Committee, 
B may specifically enforce the contract, (s) 

(?) Rajender OJmnder WewgeeY. Blioohm KaUe Deiea,W.'R,,l&Q4, 65. 

(r) Kent’s Commentaries, Vol. II, p. 609. See also Bridgman v. Giem, 
Wilmot., 58, 61. 

(a) The Specific Belief Act I of 1877, sec 27 Illmtmtion to cl (5) 
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Section 10.— Of Sales of Insoli^ont’s Property., 

When property lias been attached by a judgment-creditor 

ill execution of a decree^ and a vesting order is made siibse- 

Cjiient to siieli attachment, the property passes to the OfScial 

Assignee subject to being divested by a sale in execution of the 

decree, and the purchasers at the sale in execution of the decree 

acquires a good title to the property, (t) 

Where, however, the attachment is before judgment, the 

attaching creditor has no priority over the OfBcial Assignee, (u) 

Subject to the right and claim of the Official Assignee, 

Piircliaser from and SO long as he does not interfere, an insol- 

hadnS^owliMd not obtained his final discharge, 

his Uischarge t?. Las power with respect to after-acquired property 
Fmomi«er from * -i i-i 7 n i r ^ 

OiiicuiAsaguee. to buy and sell and give discharges, and to do 

all other acts which he could have done before his insolvency. 

The possession of such property by an insolvent in such 

a position may be adverse to the Official Assignee so as to bar 

the title of the latter by lapse of time. Where, therefore, an 

Insolvent, upon the death of his father became entitled to and 

seized of certain joint family property as on© of three sons and 

on partition continued in undisturbed possession for more than 

12 years the Official Assignee making no claim, such possession 

was held to be adverse possession against the Official Assignee ; 

and a suit against a bond, fide purchaser for full value from the 

insolvent brought by a subsequent purchaser from tie Official 

Assignee was dismissed with costs, (r) 

A joint family property acquired and maintained by profits 

of trade is subject to all the liabilities of that trade {w) Where, 


(t) Anmd Qhmdra Fal v. Fancki Lml Burma, 6 B, L. R., 69l ; 14 
W, B., F. B., 3S, BanhU v. BoUgir, % Bom. H, C. Bep., 146, 

M F%Un%har MuMUr. Oockram,! Ind, Jur,, 11; Jma Mamfi v, 
MMi 1 Bom, H, C Rep., 224 [556—9. 

Xfisto Emmi MiUer v. Bwrmh Qkufder Beh, I, L. B*, 8 Cal,, 
(IIP) fhakmdm v. Lahmiehmd, 1 Bom. H. 0. B.| p. 6L , 

Mm ^ Ii E. B»> 3 Ol, 738 ; v. Dm$m, t L, K » ' 

5 Oil, 79i 
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therefore, a house belonging to an insolvent, the surviving male 
member of a MitS,kshar& family, was put up for sale and con- 
veyed by the Official Assignee, subject to the right (if any) to 
maintenance and residence of the plaintiff ^who was a widow of 
a deceased nephew of the insolvent, it was held that the effect 
of such conveyance was, that the purchaser took only such 
estate as the Official Assignee could give, but inasmuch as the 
plaintiff in this case had no right as against the joint creditors 
to maintenance or residence out of or in the house in question, 
the purchaser took an absolute estate. («) 

A mortgage executed by an insolvent (who has not obtain- 
ed a certificate and discharge) is subject to the lien of the 
mortgagee in priority to the claim of the Official Assignee under 
the insolvency (y) ‘‘ Under the Statute, ll and 12 Vic. c. 21, 
the Assignee has a right to the subsequently acquired property 
of the insolvent, unless the insolvent has obtained a certificate 
and discharge ; but the Assignee’s right to the subsequently 
acquired property is subject to two qualifications. In the first 
place, if the insolvent has acquired property, subject to debts 
and obligations, then any property taken by the Assignee under 
that state of things is taken subject to those charges and 
equities which affect the property in the hands of the insolvent. 
The seemd qualification is this, that if the insolvent carries on 
trade at a subsequent period, with the assent of the Assignee 
of the estate under the Insolvent Act, in the first instance the 
property which is acquired in the subsequent trade, will be 
subject in equity to the charge of the creditors in that trade, 
in priority to the claim of the Assignee under the first in- 
Bolvenoy.” A purchaser from the Official Assignee, therefore, 
takes subject to all equities attaching to the property in the 
• hands of the insolvent. 

A prior mortgage establMhed — as made bond fide agau&si a 
purchaser of the insolvent’s rights from the Official Assignee, (s) 


(m\ JoMrra SHee v. Sree Ghpal 3^er, I. 31 * 
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Section 11.— Of Bales by Fiduciary Vendors* 

(a) — Sales by Teustees. 

Tnibt-estates are recognised by tbe Courts in British Iiidia^ 
Creation of though the distinction between legal and eqni- 

tra^t-Cbldtca in , i , a t 

India. table estates does not obtain on account of there 

being no separate Courts of Law and Equity as in England. 

The anomalous law,” said Mr. Justice Willes in Tagore v. 
Tagore^ which has grown up in England of a legal estate 
paramount in one set of Courts, and an equitable ownei'ship 
paramount in Courts of Equity^ does not exist in, and ought 
not io be introduced into, Hindu law. But it is obvious that 
property, whether movable or immovable, must, for many pur- 
poses, be vested, more or less absolutely, in some person or 
persons for the benefit of other persons, and trusts of various 
kinds have been recognised and acted on in India in many cases. 
Implied trusts were recognised and established here in the case 
of a bendmi purchase in Gopee Kristo Gossam v. Gunga Pramd 
Gossain (a) ; and in cases of a provision for charity or for other 
beneficient objects, where no estate is conferred upon the 
beneficiaries, and their interest is in the proceeds of the pro- 
perty, the creation of a trust is practically necessary. But a 
man cannot be allowed to do by indirect means what is forbidden 
to be done directly ; and a settlor or testator cannot, under the 
guise of an unnecessary trust of inheritance, indirectly create 
beneficiary estates of a character unauthorized by law, and 
which could not be directly given without the intervention of 
the trust, and such trusts can he sustained to the extent and for 
the i^urpose of giving effect to those beneficiary interests which 
tie law recognizes, and after the determination of those in- 
toresli^ the beneficial interest in the residue of the property 
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remains in the person who^ but for the will; \iouId fully bo 
entitled thereto/’ (b) 

The purposes for which estates are vested in trustees for 
sale^. are generally either for the benefit (I; of creditors; 
(2) of individuals Bid juris ; (3) or persons not siii jurit^ eg, 
infants. 

A trostee-for-sale is bound to sell the trust property to the 
best advantage with a fair and impartial attention to the interest 
of all parties concerned. He should ascertain the value of the trust- 
property beforehand^ and use all reasonable diligence to obtain 
a proper price ; and if he is negligent in conducting the salcj 
as by not advertisingj he will bo personally liable for any loss 
occasioned. All the trustees are equally liable^ and cannot 
escape responsibility^ on the ground that the conduct of the 
sale was delegated to one of their number. If^ howevefj a 
trustee enters into a contract for the sale of trust-property^ he 
is not hound to break off the contract in order to sell to another 
person who makes a higher offer ; and when there are two offers, 
and it is not quite clear which is the most advantageous, the 
trustee will not be liable for refusing to accept the offer prefer- 
red by the eestui que (c) If trustees or those who act by 

their authority, fail in reasonable diligence in inviting competi- 
tion or in the management of the sale, as if they contract under 
circumstances of haste and improvidence, or if they contrive to 
advance the interest of one beneficiary at the espence of another, 
they will he pei'sonally responsible for the loss to the suffering 
party ; and the Court, however correct the conduct of the 
purchaser, will refuse at his instance to compel the specific 
performance of the agreement, (d) 

A contract made by trustees either in excess of their powers 
.or in breach of their trust cannot be specifically enforced, (e) A 
is a trustee of land with powers to lease it for seven years. He 
enters into a contract with B to grant a lease of the land for 


{&) Hthgore v. 9 B. L. E. (P. C,,) at pp 401—402. 

(«) Agaev's Lav of Tmsts in British India» pp. 108—60* 
{id} Levin's Law of TrustB^, hth Ed., p. 31B. 

{§) The Specide Relief Act (I of 187*^), sec. 21 
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seven years, with a covenant to renew the lease at the expiry 
of the term. The contract cannot be specifically enforced. (/) 
It is the duty of trustees who, having a trust or power to 
property trust-property, join with the owner of 

other property, another property in selling both properties 
together, yirsi!, to see that such a mode of sale is beneficial to 
their cestui que trust ; secondly, to see that their share of the 
purchase-money is apportioned before the completion of the 
purchase, and to obtain payment of such apportioned share ; 
and thirdly, to apportion the share themselves, taking care to 
act under proper advice. The proper mode of apportioning the 
prices of a life-estate and reversion when sold together for a 
lump sum, is to value both interests separately, and not to put a 
value on one and deduct that from the total price, (y) 

The sale of property at a grossly inadequate value is a 
breach of trust which affects the title in the hands of the 
purchaser.(/i) Two trustees A and B empowered to sell trust- 
property worth a lakh of Rupees, contract to sell it to C for 
Rs. 30,000. The contract is so disadvantageous as to be a 
breach of trust. 0 cannot enforce specific performance, (i) 

A trustee having a discretionary trust for sale of real estate 

Xruitee aS I*""® 

soil! 1 e on- uer. reasonable, with power to postpone the sale 

“ “<■ P™P»W for tliiW J6.r» with the 
money. concurrence of the beneficiaries. Before the lease 

expired the property was put up for sale by the lessee and the 
trustee conjointly, the facts being disclosed by the particulars 
of sale, and a sale having been effected, the purchase-money 
was apportioned between the two interests according to the 
valuation of a skilled valuer ; Meld, that the purchaser was not 
entitled to insist on the concurrence of the heneficiaries on ao , 
count of the valuation not having been made before the sale, and 
that the title would be forced upon him. (J ) 


1877), see. 22, Illmimfion to oL (e) 

ffi ^ E. B., 4 Cb. D., 802? ^ 

Jjmf of 1»st9 in India n 4 
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The Trn'^tees’ rind Moi taajrees* Power-? Acf- fXXVIIlof 
1866) applies to “ cases to which English law is applicable.” 
The main provisions of this enactment as to sales by trustees 
and mortpgees are given below for facility of reference ; and 
sections six to iiineleen hotli inclusive) of the .statute ajiidics 
only to English mortgages, wherever in B. itish India the mort- 
gaged property may he situate, wlien neiflier the mortgagor nor 
the mortgagee is a Hindu, Mnhamiimdau or Buddhist. J) 


SECTIONS 2 , 3, 4 , 6, 7 , S & n OF ACF XXVJfl OF i^jS. 

'‘“5' other instrument 

of settlement, it IS expressly declared that trustees or other persZs 
therein named or indicated sinrli have a ]>o%er of sale (a)! either 
generally or in any particular event, over any immovable pmperty 
named or rcforml to m, or from time to time subject to, the uses to 
tnxstss of snch will, deed, or other instrament, it shall he lawful for 
such trustees or other persons, whether such property he rested in 

them or in it, to exercise such po\ver of sale hj selling* such property 
either together or m lots, and either by public auction or prirate 
contract, and either at one time or at severed times. ^ 

III. It shall be law’-ful for the persons making any such sale to 

insert any such special or other stipulation.^, either as to title or 
evidence of title, or otherwise, in any eouditioms of sale, or contract 
for sale « they shall think fit ; and also to buy in the proportl 2 
any part thereof at any sale by auction, and to rescind or van’ Inv 
contract fiir sale, and to re-scll tbeproperty which sliallheso bought ih 
01 as to winch the contract shall be so rescinded, without being res^ 
ponsiblo for any h«s which may be occasioned thereby ; and lit pur- 
chaser under any such sale shall be hound to enquire whether the 
persons making the same mayor may not have in contemplation aiiv 
particular re-iuvcstmont of the purchase-money in the purchase of 
any other property or otherwise. ^ 

lY. "hor the piu’po&e of eompletinjv auy Hiich sale ns aforesaid 

the persons empowered to sell as aforesaid shall have full poivcr to 
convey or otherwise dispose of the piopeity in question in such 

mimuer as may he necessary. 

VL Whore miy principal money is secured or charged bv deed 

on any unmovahlo property, or on any interest therei^ the pm 
to whom such money shall for the time being be payald*^ bis S 
cutors, administrators, and assigns, sWl, at any time after tZ exnt 
ration of one year from the time when such principal money shall 
have become payable, according to the terms of the deed, or after any 
mter«t m such principal money sludl have been in arrear for six 
months, or after any omission to pay any premium or any insuraaoe 
{k} The Transfer of Property Aot (IV of 1882), sec. 69 

Pi. 
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A discretionary trust for sale cannot be exercised by a 
minor or by a person of unsound mind, for neither of them can 
enter into a valid contract. {1) ^^It is not in the power of the 
author of a said Wood, V. 0, in the case of a devise in 

trust to an infant, to confer upon an infant a capacity in him- 
self which the law does nob give him, although he may make 
tbi infant his band, his agent, to execute his purpose. He cannot 
give an estate to an infant, and say that he may sell it when the 
law says he cannot do so.” 


wliich by the terms of the deed ought to be paid by the person 
entitled to the property subject to the charge, have the following 
powers to the same extent (but no more) as if they had been in terms 
conferred by the person creating the charge, namely : — 

power to sell or concur with any other person in selling 
the W’hole or any part of the property by public auction or private 
contract, subject to any reasonable conditions he may think fit to 
make, and to rescind or vary contracts for sale, or buy in and re-sell 
the propei'ty from time to time in like manner. 

2m L — A power to appoint, or obtain the appointment of, a 
receiver of the rents and profits of the whole or any part of the pro- 
perty in manner hereinafter mentioned. 

TIL Beceipts for purchase-money given by the person or per- 
sons exercising the power of sale hereby conferred shall be suffioiont 
discharges to the purchasers, who shall not be bound to see to the 
application of such purchase-money. 

VI I L No such sale as last aforesaid shall be made, until after 
SM months’ notice in writing given to the person, or one of the per- 
sons, entitled to the property subject to the charge, or affix on some 
conspicuous part of such property, but -when a sale has been effected 
in professed exercise of the powers hereby conferred, the title of the 
purchaser shall not be liable to be impeached on the ground that no 
case had arisen to authorize the exercise of such power, or that no 
such notice as aforesaid had been given ; but any parson damnified by 
any such unauthorized exercise of such power, shall have his remedy 
in damages against the person or persons selling. 

X. The person exercising the power of sale hereby conferred 
shall have power by deed to convey or assign to, and vest in the pur-* 
chaser, the property sold, for all the estate and interest therein which 
the person who created the charge had power to dispose of : Provided 
liiAfe nothing herein contained shall foe construed to authorize the 
of a term of years to sell and convey the fee-simple of the 

cWLprised therein in cases where the mortgag# could havfe 

fee-simple at the date of the mortgage, ^ 
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After property has been' sold under a power of sale^ the 

tnisiee slioulcl not let th© purchaser into possession until the 

whole amount of purciuise-inoney has been paid. Th© purchaser 

is not bound to paj?” the money to the trustees personally ; but 

payment to an authorized agent of the trustees will bint! them 

and discharge the purchaser, (m) 

If a trustee has wrongfully sold the trust-estate to a pur- 

Eemedy of chaser for valuable consideration without notice* 

wTongkifs^esby cestiii que trust may either compel the trustee 

trustees. to purchase other lands of equal value* wldcli 

lands will be held upon the trusts originally provided or he may 

take the proceeds of the sale wdth interest* or the present 

estimated value of the lands sold, after deducting any increase 

of price caused by subsequent improveoienis. (n) 

Where a trustee has wrongfully disposed of trust-property, 

Followiug COE- the cestui que trust mav follow the purchas©- 
verted .trust- ,, " , t , > t t 

property., money* or any other property that has been siib*- 

stituted in the place of the trust-estate, in the hands of th© 

trustee or his representatives ; and such substituted property 

will be impressed with the same trusts as the original trust- 

property was subject to. (o) Thus, if a trustee’ expends th© 

whole of the trust-money in the purchase of land* the cestui qm 

will be entitled to the land. The cestui que Arust.mmt^ ot 


course* prove that the land was purchased with the trust-moneys* 
The presumption* however* is, that a purchase inade by a trustee, 
whose duty is so to invest trust-money* has been made in exe- 
, cutioE' of ■the trust, (p) 

;; If any executor, undertaking a trust declared on 'the face 
of U' will* neglects his duty, he is bound most faithfully to,, dis- ^ 
eharge'^'Ms’' trust, or;etand by , the. consequences that’ follow; from’' 
his 'laches* But,, he, will', hot he’ held Jiabl©,, for, devastavit, „if'hh0 , 
,willwas ,so "flamed; as' .to- 'mislead' .him*' '.mnd'.he'.'W,a$ 'BO'l',, 'called ' 

■' cYTrusts la British 'India*, 

{n) Iliid, p. 184* ^ 

(o) t. Bothag['mi£$und '6,'Madw H., 0,' B* . 

QpMfidm'' R.* 4 , 

; (p) Agntw*i Law ; #£ ’Trusts la ''British ' ’iaiia, , p. . ■ • . ' ^ , 
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upon to act differently from his own views, by any parties 
taking an interest under the will, (q) 

In dealing with the Mutwallee of an endowment, it is not 
S'lle by a Mut« necessai'y for the purchaser to look further than 
poner. ^ to the power of the Mutwallee under his deed of 

trust. If the deed gives the Mutwallee the power and discre- 
tion to make a sale, it is not a matter of concern to the purchaser 
whether that power or discretion is judiciously exercised or not {r) 
If the benamidtr or ostensible owner, having all the indicia 
Sale byabena- of ownership in his hands, sells ”to a purchaser 
for valuable consideration, the true owner can 
only get rid of the effect of the alienation by shewing that it 
%vas made without his own accjuiescence, and that the purchaser 
bought in good faith, and without notice, he acquires a good 
title as against the true owner and his heirs, or any subsequent 
purchaser from them, (s) 

The following proposition of law are embodied in the 
Indian Trusts Act : — 

(a) Where the trustee is empowered to sell any trust- 
property, he may sell the same subject to prior charges or not,^ 
and either together or in lots, by public auction or private con- 
tract, and either at one time or at seveial times, unless the 
instrument of trust otherwise directs, (t) 


The trustee making any such sale may insert such reason- 
able stipulations either as to title or evidence of title, or other- 
wise, in any conditions of sale or contract for sale, as he thinks 
fit ; and may also buy-in the property or any part thereof at 
any sale by auction, and rescind or vary any contract for sale, 
and re-sell the property so bought in, or as to which the contract 


(q) V. Qremwag, 2 Hyde’s Bep., S— 14. 

(r) Moamhi QoMm AH v SowFufommissa W. B., 1864, 
242. See also Zuteefan v. Bego Jm^ 5 W. E., 120. 

*, Bbnqwan, Bam v. tlpooch Smgk, 10 W. B., 185; MMaldm 
V. Bmdm BmMtm Behga^ , 203 ; JZalfgda$s MiU^ t. 0€>btnd 
560 ; Memw w &unga Bmmn Ohomdhrg^ 3 W B., 

(i) #1 1 M m nm im ^ 
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is so rescinded^ without being re«;poii slble to the beneficiary for 
am loss occasioned thereby. 

Where a trustee is directed to ^ell trnst-piopcrij or to 
iiiA tjist trust-money in the pm eh^se of property ^ lie eiiei c i^e a 

reasonable discretion as to the time of t‘ffeeting the sale or 
pu I chase (ii) 

(d) For the pm pose of completing any such sale, the trustee 
shall have power to coiive^^ or otherwise dispose of the propeitv 
sold in such manner as may he neces«tarv (? ) 

As a tenant for life, though his consent be requisite to the 
exercise of a powei of sale bv the trustees, stands in no fnlii- 
ciarj position towards the remainderman, and is as fiee as any 
one else to buy from the trustees, a sale to him cannot be im- 
peached on the ground of the purposes for hich he buy his 
motives being immaterial to the trustees, provided they sell on 
terras advantageous to the estate. ( ir) 

Where trustees uilli a power of sale, crater into a contract 
for sale of the estate, which would be deemed a breach of tiiist, 
equity will not only refuse to inteifeie in favour of the pur- 
chaser, but will, even at the suit of the cestui que trusty restrain 
the trustees from executing the contract, and the purchaser 
will be left to his remedy by action for damages, (.r) 

(b) — Sales bv Moetoagee under a Power of Sale. 

It is usual m English moi tgages to add a power of sale 
in case of default, which enables the mortgagee to obtain relief 
in a prompt and easy manner, without the expense, trouble^ 
formality, and delay of foreclosure by a regular suit. The 
vexatious delay,’^ says Mr. Kent in hib learned Oommentaries, 
which accrues upon foreclosure, arises, not only from the 
difficulty of making all proper persons parties, but cMefij 
from the power that Chancery assumes to enlarge the time for 
redemption on a bill to foreclose.'*^ There are cmses in which 

' (w) Aetli of 1882 eee 38. a A Act X^VIIIef sec 3 

p. Bis. 

(©) Act II of 1882 see. SO. 

(to) Dtemmcm v. Tali/o% L. B., 6 Ch. Ap Cases, S2. 
v. 10 Ves. Jtm. 292. 

# Baiut or suit lor foreclosure. 
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tli0 time laas been enlarged, and the sale postponed, again and 
again, from six months to six months, to tlie great annojance 
of the mortgagee. These powers are found, in England, to be 
so oonvenient, that they are gaining gioiind very fast upon the 
mode of foreclosui e by px'ocess in Chancery. Lord Eldon con- 
sidered it to be an extraordinary po\\er, of a dangerous nature, 
and one which was unknown in his eaily practice. 

^ power given to the mortgagee to sell on default, may 

be given by any peison otheiwise competent to moitgage 

These powers fall under the class of powers appendant or 
annexed to the estate, and they are po\\ers coupled wdth an 
inteiest, and are ii revocable, and are deemed part of the 
mortgage secuiity, and vest in any person, who, by assignment 
or otherwise, becomes entitled to the moneysecured to be paid ’’(y) 
The power of sale in a mortgage is of the nature of a 
trust ; the mortgagee like any other trustee, is bound to use all 
the means in his power to get the fairest and best price for the 
property. (^) He is hound to biing the estate to the hammer 
under every possible advantage to his cestid que trmt. (a) 

A mortgagee having a power of sale, cannot exercise it in 
a manner puiely arbitrary, but is bound to exeicise it with 
discretion 5 not to throw away the property, but to act io a 
prudent and business-like manner, with a view to obtain as 
large a price as may. fairly and reasonably, with due diligence 
and attention, be under the circumstance obtainable, (i) If the 
power is exercised for exorbitant purposes, without a due regard 
for the interest of the parties, the Court will interfere, (c) 

The of a sale under a power of sale, is to destroy the 
equity of redemption in the land, and to constitute the mort- 
gagee exercising the power a trustee of the surplus proceeds, 
after satisfying his own charge, fiist for the subsequent incum- 
brancers, and ultimately for the mortgagor. The estate, if pur- 

Keiit*s Commentaries, 10th Ed Vol IT, pp 106—68. See also 
mmm Contract Act {IX of 1872), sec. 202. 

Si JjBoxaeps. 

r ffmnm % {Jrcpetool?? ? 200. 

mmmt "Mkm m % v. 4m. 

fisj JV 10 3b» f » w. ^ 
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chased by a sti anger, passes into his bands free from all the 
inciirabraiices. There seems to be no reason uliy the isecoiid 
mortgagee, '^’^ho might ceitainly havA bought the equin of 
redemption from the inorteagor, should not ecpiilly wifh a 
stranger, I'micljase the estate ’^'\hcii sold iiorter a r of sale 
cieated by rhe nioif^ag >i, fdi 


A sale, without t]]< intni mention of a C^onri of Jo'-.reOy cT 
Sale under iged lands siiiiatc in the of 

Pov^ei of inuH- Bombay, under a po’^^ei of ^ale contained in an 
tlie Uofuasal of iiideidure of moitgage in the oidniai^ English 
Bombay. foim, is xalid, if dup notic'^ he gi^el^ to the 

moitgagor of the mortgagee’s intention to sell, and the sale 
bo fandj conducted. (d| 

When property mortgaged is situated in the llofossal^, but 
Injunction the pai ties to the mortgage are resident in 
to ste.y sale. Bomba) , and the iiistriimenr of inortgige is ii 
the English form, the pai ties must bo held to lia^ e coni raeteJ 
accoi ding to English law, and to be entitled to entoice their 
rights according to that law. In sucdi a ease the morigagee can 
exercise a power of sale contained in the mortgage-deed, and 
cannot be restrained fiom e\ercising such pokier, merely because 
the mortgagor has filed a suit for redemption. The moitgagor 
can only stay the snh^ peynknte lite h% paying the amount dim 
into Oonit, or by ^hipg primd faiue evidence that the power 
of sale is being exerciM^d in a fiaudulent or improper manner, 
contrary to the teims of the morijage. {/) 

A raoitgagee cannot, pioperly, in execution of a simple 
decree for moue), ibe repayment of winch is secured by moit- 
gage, attach and sell the mortgagor’s equity of redemption in 
the propel ty mortgaged; but if he do so, and purchase il 
(dirmtig or mdirecil^if) himself, he becomes a trustee for the 
mortgagor, against whom he cannot acquire an irredeemable 


{d} Fm biB J W, CoBViLLB m Maja Kmheu J}aii Mam \\ Maja 
Mnmfm Ah Jfkmh L E., 6 L A., ICO. 

(e) F^iambir Fara^andm v. Vanmali Bkmmjif X L* E., 2 Bom., 1. 

(/) Jagjipm Mmkbhm T Shrldhar Maikr%$knA ifa^ar^or, I. X* B.# 
S Bom ^ 252 
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title, ig) No one/^ obseived Mr. Justice MacphersoUj will 
ever i^ive a fair piice for an equity of redemption when the 
iiioitga«fee is present himself as a biddei, and giving notice of 
his claims as raoi tgagee. The eqiiit}" of redemption in such a 
ea^e is inoc'Lod do\ui to the moitgigee for a small sum \’shieli 
is cainied to the moitgigoi’s account, in part satisfaction of 
the deciee, and the piopeit^ vests absolutely in the moitgagee, 
v,liO then at his leisme pioceeds to fui ther execution of his 
deciee, in oulei to lecdi^^e the balance remaining due under it. 

It is true tint the Court of Chancery will not as a rule 
prevent a moitgigee from piitbiiing all his lemedies at once. 
But in England, an equity of redemption cannot be seized and 
sold, and the colliterai remedies open to the moitgagee can be 
onlv piooeedings .igainst seem ities, or against the person or 
against the piopeitv, other than the equity of redemption of the 
nimtgagor. Tiie fact therefore, that, according to English 
law, all the remedies may be pursued at once, does not show 
that, if there ^^ere in England, a general power of attaching 
and selling an equity of redemption such as there is In this 
country, a moitgagee could, in the exercise of that power, sell 
and pm chase his mortgagor's equity of ledemfition. On the 
contiary, the uhole tendency of the English law is against such 
an inference. It* is undoubted Ia\\ that uhen a mortgagee has 
a pO’^\er of sale, if he sells in exercise of tlust po^ver, he cannot 
himself purchase, that is to say, if he <loe^ pm chase, he will be 
declared to be meiely a trustee for the moitgagee. The mort- 
gagee who sells (except where in judicial sales he obtains leave 
to bid as Hs tiustee) is not allowed to purchase the mortgaged 
estate/’ {h) 

In India, as in England, a mortgagee may transfer his 
AssignmeBt of rights to a third person by way of assignment : 

transfer must be without prejudice to 
Is of the mortgagor. The mortgagee may put anotheif 

Deh V. ^whar^ ^ B. L. B , 450. See 

% MManm I L. 1 iW*.| 1 4 

% iMf III' B. ih sk 
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into his own position^ but ho cannot create a title in a third 
party distinct from his own title | and in a suit by a mortgagor 
for rodemptioiG where an assignment has been made \\ itliout 
the knowledge of the moi tgagor, the assignee is boniid by the 
state of the account between the mortgagor and the mortgagee^ 
although lie may have paid more, (z) An assignment, therefore^ 
should not in any case be taken of a mortgage without the 
privity of the mortgagor as to the sum due, for the assignee 
takes subject to the account between the mortgagor and the 
mortgagee, although no receipt be indorsed on the mortgage- 
deed for any part of the mortgage-money which has been 
actually paid off. (J) The Transfer of Property Act, provides 
that the person to whom a debt or charge is transferred shall 
take it subject to all the liabilities to which the transferor was 
subject in respect thereof at the date of the transfer. (&) 

Where a purchaser from a mortgagee sues a Dur-makrari- 
dar for the cancellation of his makrari lease granted without 
authority by the mortgagor, it is competent to the defendant to 
contest the dond fide character of the mortgagee, although it 
was admitted by the mortgagor in a former suit brought by the 
mortgagee for possession and was conclusive as between the 
mortgagor and mortgagee, the colluding parties, inasmuch as the 
suit was brought to avoid the def 0 ndant^s title on the strength 
of an alleged collusive mortgage. (J) 

Property in the Mofussil which had been mortgaged in 
Biglit of a Ptir- 1862 to 0 by a deed in the English form con- 

oliasQrfrom .. « 

Mortgagee to taimng the usual powder of sale on default ot 
Somre ^rom payment, and again in 1864 to T by deed of con- 
uottd mortgagee, ditional sale, was sold by C under the power of 
sale and purchased by N. Previously to the sal© T had fore- 
©losecL In a suit for possession of the property brought by the 
widow of T against If and the mortgagor, it appeared that no 
notice of foreclosure had been served on If.— that B was 

{%) Qkmnmm% Bmtmian v. GMduhmram I. L, R,, 2 Mad., 214» 

0) Sugd0B% V & P, nth B4, p. 217. 
a) Act IV of 1882, see. 

(I) Dlmnmje^ Feteiar v. F^mtkamth 8mgh & W. B., 286. 
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entiilecl to sncli notice by the fact of his pnrchase -whether he 
had obtained possession or not, and that no notice having been 
served upon him, the suit was not maintainable against him. (m) 
The provisions of the Transfer of Property Act, sec. 69* does 
not affect powers of sale in mortgages executed before the 
statute came into operation, viz. ; the 1st of July, 

(q) Sales by Execotob ob Administeatoe. 

According to the English law the charge of debts on the 
real and personal estate would probably be sufficient of itself 
to authorise a sale or mortgage by the executors for the pay- 
ment of debts, and by the same law an executor may niortgap 
with a power of sale property which wholly vests m him, the 
newer of sale given to the mortgagee not being a delegation of 
a power entrusted to the executor, but a creation of a new 
power for the benefit of the persons interested in the mortgage 
IV OF i88a, SEC. 69. 

(.) tke “i ” iSrSS.Srf" or Buddhl.t ; 

t sSJo” 1. «» »' ““ “ 

Coiamcil ; . TvvArtPrtv or aiw part tliereof is situate 

(«) where Bomlfay, Karaclii or Eangoon. 

within the towns unless and until- 

But no such power sba •n'lvment of the principal money 

(1) notice in or on one of several mortgagoi-B, 

drfZiSb.rSoi.iSj^»tot|h.p».»^ « of 

part llimoof, '”''*’-“j“'5?t£niSS>5"»o;niting at least to fivs 

InndSrr^sriJrt'S r;So. »r« «£..» k.o«ni. 

T», •tktsr.sfr.s'SSs- t’^:rTZ 

the title of or that due notice was not 

»ocaae had arisen otherwise improperly or toegularly 

or that damnified hy mi upauthpriaed, or improper, 

theloiJ shJhave his remedy in damages 

flg j^^ tlmpAiiagn asertasing lihe power. ikw T -R 28 

^ OWfew«» Y. 16 B. I* B., 28, 
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and, to render the mortgage efFectnal, the right to create that 
power being incidental to the anthority of the executor to 
mortgage. By sec. 269 of the Indian Succession Act (X of 
1865), executors and administrators may dispose of the pro- 
perty of a deceased person in such manner as they iM7ik 
The power given by this section is unqualified The language 
authorises an executor to sell or execute a mortgage with a 
power of sale. For the purposes of his office an executor is by 
the law of India invested with the same powers of conveying 
a testator’s estate as the owner himself possessed. It is Hs duty 
to mortgage or sell the estate only when there is necessity for 
it, but in creating a power of sale in a mortgage, he does not 
delegate the duty imposed on him. As a general rule, clehgatus 
non potest delegare ; and therefore where a power of sale is 
given to trustees or executors they cannot sell hy attorney. («) 
An executor, who is also a devisee of an estate charged 

Power o£ de- with the payment of debts, may be presumed by 
visee to sell or , . ^ ^ j. l r 

mortgage land a oo7ia fide purchaser or mortgagee oi that estate 

paymentSckte. dealing with it for the purposes of the 

Notice o£ mis- administration, and may give a valid title to A. 
mortgage-money Such purchaser or mortgagee, therefore, will not 
he bound to look to the application of the money. Mere 
absence of statement of the purpose for which the money ob- 
tained by the sale or mortgage is to he used, will not 
make the purchaser or mortgagee liable on the ground of a 
presumed knowledge that the money was to be applied other- 
wise than for the payment of the testator’s debts.— In a case, 
therefore, in which the Lords were satisfied that the mortgagee 
himself was, as a matter of fact, entirely ignorant of any in- 
tended miaapplication of the money by the executor and devisee 
of the estate charged, and that he had not coi^tructive notice 
of it through Ms solicitor (who distinctly denied any knowledge 
or wen suspicion of it) ; it was held that though the money was 
entirely misapplied, the mortgage could not be treated as sub- 
ject to the debts of the testator, and the mortgagee’s title was 


in) Scab V. Brown, L L. B., I AH 710. 
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not, therefore to be postponed to the claims of the testator’s 
creditors. The burden, therefore, of proving that the mort- 
gagee or purchaser had notice of the true estate of facts, lies 
on the creditor of the testator who impeaches the mortgage or 
purchase, (o) 

Under Act V of 1881 an executor or administrator of a 
deceased Hindu, Muhammadan or Buddhist has power, with the 
consent of the Court by which the probate or letters of adminis- 
tration was or were granted, to dispose of the property of the 
deceased, either wholly, or in part, in such manner as he thinks 
fit : Provided that the Court may, when granting the probate 
or letters of administration, exempt the executor or administra- 
tor from the necessity of obtaining such consent as to the whole 
or any specified part of the assets of the deceased, (p) 

(n) — S ales by Agents. 

An agent cannot, of course, go beyond his authority. A 
sale by private contract by an ageni authorized to sell by public 
auction is not valid, although the price be greater than was 
required. An agent to sell has no authority to receive the 
purchase-money, nor an auctioneer to receive more than the 
deposit. Ihe auctioneer, as a stake-holder, should not part with 
the deposit until the sale is carried into effect, (g) 

A directs B his solicitor, to sell his estate by auction, and to 
employ an auctioneer for the purpose. BJnames 0, an auctioneer, 
to conduct the sale. 0 is not a sub-agent, but is A’s agent for 
the conduct of the sale, (r) 

If an agent, authorized to sell property, commits a fraud 
against his principal, the principal is the person who ought to 
suffer, and not a stranger, (s) 

An agent, or person in a fiduciary- position towards the 
owner of property purchased by him, isbound to prove, that the ^ 
sale was made for good and sufficient consideration, and must not 

(o) Gorser v. Oartwright, H K., 8 Ch., 971 ; 7 H. L., 731. See also 
fifioee V. Maekmtogh, L L, E., 4 OaL 897 } ante, p, 7$. 

(pi Act V of 1881, see. 90. See aitte, pp. 71—74 
& E., nth B4 ,pp. w, 46, 48. 

1872, wc 194, ffas, f200. 

(4 'L. K, 7 Oal., 
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only prove that the agent had authority to soli, and that tlio 
consideration alleged was in fact paid, but also that the con- 
sideration paid ivas a fair piicc for the propeiiy. 

If the purchase be made by a stranger, such a ptirehasor 
need not show that the consideration paid by him is a consi- 
deration equal to the value of the propeiiy ; it will be sufficient 
for the purchaser to show that the sale was made hy a person 
who had authority from the owner to ^ell ; and uiikss the boiler 
can e^tablibh a fraudulent connivance between tbe agent era- 
plojed to sell and the puichasei’, the sale will be binding on the 
seller on proof of authority of the agent to sell (t) 

(e) — Sales by Coepor itions. 

Corporations in general have a right of alienation— 
dispo7iendi — over lands and chattels held by them in their corpo- 
rate capacity, except so far as such right of alienation is restikt- 
ed by some positive law or statute. 

A contract made by or on behalf of a corporation or public 
company created for special purposes, or by the promoters of 
such company, which is in excess of its powers, cannot bo spe- 
cifically enforced* (u) The directors of a Oompany have power 
to sell the concern with the sanction of a general meeting of the 
shareholders. If they contract to sell it without such sanction^ 
the contract cannot be specifically enforced, (r) 

A corporation affixing their common seal to a conveyance is 
tantamount to Bigning and sealing by an individual {w) 

Municipalities and other statutory owners constituted by 
Acts of the Legislature are usually empowered to sell or other- 
wise dispose of the lands and hereditaments vested in them, (x) 

A corporation must sue and be sued in its corporate name,(f ) 
and can be proceeded against in law only after service of the 
• requisite statutorv notice. 

(i) Mhm v. Dmmrm md 2 K. W. F 

a 0 Bep., WX 

(u) & Speeific BeKef Act g of 1877), see. $t 

(v) Bid, iee21 lEustwtbn to (e). 

(w) Suffdm^s T & Fur, p. 871. See also sec* 42, Act X of 1866. 

h) Act I¥ of 1878 CB. 0.) sea 327. 

yf) £amd0ss v. Qmu 10 W. E., 36f. 
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Saotion 12.— Conditional Sales* 

A Court is not boaiid to consider a deed of sale to be a 
deed of absolute sale^ and not take into consideration the acts 
and conduct of the parties in their own view and dealing in 
regard to the transaction. Thus where the parties treat a 
transaction as a deed of conditional sale, the Court must not 
necessarily hold ii to be a sale. ( 0 ) So a conditional sale may 
become absolute by agreement and acts of the parties to it, 
without proceedings under s. 8, Eegulation XVII of 1806. (a) 

Where a boad fide sale is accompanied by a power to re- 
purchase, this will not make the transaction a mortgage, if such 
does not appear to have been the intention of the parties. (&) 

Where land was sold on a condition of re-purchase and no 
Sale on a con* time was mentioned in the instrument of sale, 
ctaS it was held, that the sale had not become abso- 

lute, and that the plaintiff having bought the original vendor’s 
rights, was entitled to maintain a suit for the recovery of the 
land* ( 0 ) 

A gold land to B and continued in possession as B’s tenant. 
More than two years after the sale A and B agreed that A 
should have the right to re-purchase within a fixed time, but 
that such right should be forfeited if the conditions of the lease 
were not kepi The clause of forfeiture was so vaguely worded 
as to have the appearance of a mere threat. At the data of the 
agreemeat, A was iu aoraar with his rani It was held that his 
right to re-purchase was not forfeited by his having incurred 
further arrears* (d) 

(&) Kmhmmrm Dosme v. Whma Chum Dms, $ W. B., 104. 
m) Miighwmth Dm r. Mam Gopml N. W P. H. 0. Eep*, j 
V. Mt Mmihommr. 2 Agra Bep A. C, 176. 
ll) Medii v. MamaU Ammais I Mm. B., 46S n«>ie, 

m Aim^ w Sw^mmadilm Ai^m* 2 Mad B., 4Wi 

(/) Bllol % Mmdhkm 1 Mad. B*, 63. 
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A conveyed land to B, with a collateral agreement to re*»* 
purchase it within a certain period j the right to redeem how* 
evei% being dependent upon the due performance by A of the 
conditions of a certain lease of the land in question which A, 
remaining in possession, agreed to take from B. The rent fail- 
ing in arrear, B sold the land to 0 \%ithm the period allowed 
to A to redeem. 

On appeal, the High Court set aside the «ale, holding that 
there was no natural connection between the lease and the con- 
dition to redeem, and that the danse for forfeiture was bO 
vaguely worded as to have the appearance of a mere threat, as 
In equity in the absence of specific mention of the nature of 
the failure which is to bring down the penalty of forfeiture, 
ought not to be enforced, (e) 

y being in possession of a JfootaA:, upon which certain dues 
were owing to the Grovernment, the land was advertised for sale 
by the Collector. K on the ap]dication of V, was induced to 
give a security for the payment of the Government dues by 
two instalments and to take a security for the repa\ ment of 
that, as well as the re})«‘iyraent of another sum which V owed 
to another person and which he agreed to advance. On this 
agreement, a Putfuli and Arcee were executed, both of which 
were necessary to authorize the Collector to make a transfer of 
the property to K. A kamrnamah was executed by V by wdiich 
it was stipulated that if he should not pay the instalments fully, 
or that part of them should be in arrear, the zamindari should 
continue under K, and that K should only return to V the 
rupees which might have been paid by him. The Puftah and 
Arzee were deposited with a third person, who >vas not to give 
them up to K for the purpose of enabling him to obtain the 
transfer of the property, until default should be made according 
to the agreement. On the same day a deed of defeasance was 
entered into between V and K, with a covenant that whenever 
K should take possession of the Mootah^ for the purpose of 
enabling him to discharge the amount for which he became 


(e) Anonymous, I Ind. Jur., 0. S., 130. 
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boeiirit }% as soon as ho should have received out of the rents 
and profits the sums he had paid, with all expenses, ho should 
restore the Blootah to V. It was held, although the hararnamali^ 
nitli the Putfali and Arzee^ purported to effect an absolute sale, 
the second deed had the effect of giving the contract the 
character of a mortgage or conditional sale. (/) 

Where a deed, which on the face of it was described as 
Salerunvertiblc a mortgage, stated that the grantee was already 
into a moitgige. possession under a previous mortgage by the 

grantor, and was under the second deed to receive the profits in 
liquidation of interest so far as they would go, and that the 
grantor was not to be liable to repay the principal money or 
such balance of interest (if any) as might accrue upon it, unless 
he adopted a son, and the grantee, unless that event happened, 
was to enjoy the property conveyed in right of purchase for 
the sum (principal and interest) due to him. Held that the 
deed was a sale liable to be converted into a mortgage, and 
not a mortgage liable to be converted into a sale, (g) 

In Upper India mortgages are generally executed by way 
of conditional sales — Klmt^Kahalah or (Ji) The 

expression conditional sale” is in itself somewhat misleading, 
am aware,” said Sir Robert Stuart in Ala Prasad v. Sukk(mj(i) 
that it is frequently used in Indian Courts to denotea mortgage ; 
but it is at least a loose and inaccurate way of expressing the 
contract which is known by the term mortgage, and it is better 
and simpler and more legally correct to keep to that term when 
such t$ the transaction than to make use of such a mere para- 
phrase as the expression * conditional sale.’ ” Mr. Justice Straight 
added The use of the term ^ conditional sale’ is somewhat 
misleading, for it in point of fact only describes an hypothecation 
of land as security for a loan. The term ^ vendor’ and ^ vendee^ 
have no special virtue or force, and it would be as accurate to 



i Kakiri&poodf v. 8n JhmhVuUamu, 2 M. 1 A.. 1. 

V. VmmimHaiiL li. B„ 2 Bom., 113. 

Mifpfeewm m Morlgs^s, 6th M., p. 8 j also Act IV of 1882 
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call ttp one ^ morigagor’ or ^ pledgor* and ^ mortgagee* or 
* pledgee*. The real nature of the transaction cannot be altered 
bfj the application of any technical terms (o iiT (/) The fair 
criterion, by which a Court is to decide whether a deed he a 
mortgage or not, is this : — Arc the remedies mutual and reci-* 
procai f Has the vendee or obligee all the remedies a mortgagee 
is entitled to? If the defendant has not all the remedi'^s of the 
mortgagee, the transaction is a conditional sale, If the 
parties intended an abscdute sale, a contemporaneous agreement 
for repurchase not acted upon, will not of itself entitle the 
Ten<lor to redeem (/). A hand fide purchaser of an estate or 
interest will not be considered a mortgagee on account of a 
right to purchase being given to a vendor, ihongh at an advanced 
price, (m) The mere form of an instrument is not conclusive. 

An instrument of conditional sale provided tliat the condi- 
Foreclobnte of tional vendor should retain possession of the 
gi^kti^an^ XV^lI P'^'^P^^dv to w^hich it related, paying interest on 
of 180.O, s. 8 . the principal sum lent annually at twelve per 
cent., and should repay the principal sum letii within seven 
years ; that (by the fourth danse thereof), in tlio event of de- 
fault of pavment of interest in any year, the term of seven- 
vears should ho cancelled, and the conditional sale should 
at once became absoluf'e ; and that (by the fith clause thereof), in 
the event of the principal sum lent not Ijeing repaid at the end 
0 f seven years, the conditional sale should become ahsohite. 
Default having been made in the payment of interest annually 
as stifuilated, the conditional vendee, tlie term of seven years 
not liaving expired, took proceedings to foreclose, in pursuance 
of the condition contained in the fomth clause of the deed, and 
the conditional sale w’-as declared absolute. The conditional 
vendee then sued for possession of tho property. Held that the 


(i) r L. B., S All at p. fj32. 

(i:) Ter EoBB CoTTBN’HAM, WiUiam v. Omm^ 5 iMyl & Ci., 30,3. 

(I) Per Eoai) MankbHS U, Goothmnv, Grtermn^ 2 B. & B., 279 ; 
Se© also Mayufi Apajl v Senamrjt^ I, h* E., 2 Bom , 231 j Sub a bind r. 
Vamdepbhnt I L-E., 2 Boru. 113 ; Lukshman v Kanji, I.LR„ 4 Bom., 61)5, 
(f») Ytrnm* v Wln&taniey^ 2 Soh. and Eef., 393, 

Bi 
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fifili clause of the deed did not dispense with the necessity of 
complying with the provisions of s. 8 of Regulation XTII of 
180 G and was compatible with them, and on or after the expiry 
of the stipulated period, application for the foreclosure of the 
mortgage and rendering the conditional sale absolute in the 
manner prescribed by that Regulation might and most bo made ; 
that the condition contained in the fourth clause of the deed in 
effect defeated and violated the provisions of that Regulation, 
and summarily converted a conditional into an absolute sale in 
disregard and defiance thereof, and the foreclusure proceedings 
taken by the conditional vendee before the expiry of the period 
stipulated for the repayment of the principal sum lent wero 
irregular, and the sale could only be rendered conclusive in the 
manner prescribed by that Regulation in pursuance of the fifth 
clause of the deed ,• and that accordingly such suit -svas not 
maintainable, (n) 

The plaintiff alleged that certain property was the heredi- 
Hyportecatioa fary property of himself and his brother N ; 
to determined by an award that if 

the plaintiff or N desired to mortgage or sell their respective 
shares, they should, in the first instance, mortgage or sell to 
one another, and, if one party declined to take in mortgage or 
purchase, that the other shall bo at liberty to alienate else- 
where that R had, however, executed a bond in favour of R, 
in which he had hypothecated the property, and stipulated that 
the debt should only be recoverable from the property hypothe- 
cated ; that N had confessed judgment in a suit brought against 
him by R on the bond, and had allowed a decree to he passed 
against the property 5 and that, as the bond had the effect of a 
dead of a sale, and had been executed with an intent to defraud 
him, he sued to obtain possession of the property, and a decliira-^ 
tion of his title theieto as purchaser. The lower Courts decreed 
the plaintiff^s claim. E, in special appeal, pleaded that the 
hid no cause of lection, the property not having been 
MM IFotoon and !S|>apkie, J. that the mere hypo- 

: I . u, . , 

(4 imi, t E i Ail, 
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thccatioii of the property did Bot give the plaintiff a title to it a& 
purchaser, and that tho suit, as brought, must be dismissed, (o) 
In a suit for specific performance of an agreement to 
Admissibility of coiivey certain property, the contract which was 
paiol evidence. writing was admitted by tlio pa:tios, but the 
defendant alleged that there had been an understanding verbally 
come to, that if he repaid the consideration-mono}", interest, 
&c., to the plaintiff within two years, the plaintiff would reconvey 
the premises to him. It was held, that tho defendant could give 
parol evidence to supplement the written contract, and show 
that it was intended to bo a mortgage, and not an absolute bill 
of sale. Mr. Justice Paul thus reviewed the leading eases on the 
admissibility of parol evidence in such cases laying doivn the 
principles of law and equity on the subject ; — In the case of 
31uttylall Seal v. Anund Clmnder Sandel (p), a conveyance by 
%vay of Lease and Belease was held to be subject to a parol defea- 
sance, and to be in the nature of a mortgage, with a power 
of re-purchase on the footing of redemption, and a rc-convcyance 
was accordingly decreed. There it was established that parol 
evidence was admissible to prove a parol defeasance. It is to 
be observed that in that case the Counsel for the appellant 
admitted that parol evidence was admissible, and the argument 
was coiifined to the question whether tho parol defeasance was 
or was not sufficiently established in the circumstances of the 
case, and the Privy Council confirmed the judgment of the 
Supreme Court which held that the deed in the suit was con- 
trolled by a parol defeasance, and was to bo treated on tho 
footing of a mortgage. The same doctrine was admitted to bo 
correct in the case of Holmes v. Maiheivs^q) The principle on 
which a Court of Equity allows a parol agreement is tho broad 
^principle of fraud* Where a Court of Equity is satisfied that 
all the terms agreed on between the parties have not been 
committed to writing, and that it would he unjust to allow one 

(o) jSSafa 2riM Bhm v. Bum KuTmUj 5 H. W. P. H C. Bop., 226—35, 

if) 5 if. I A., ?2. 
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p.wty to gain an undue advantage over the other in consequence 
tliereoPj it prevents the obtaining of such undue and unconscien- 
tioiis advantage. It is on the principle of fraud, undue advan- 
tage, and the like, that a Coni-t of Equity acts in .such cases. 

The 'rule of law stuids unirnpeached that a written agreement 

cannot he added to ; because nben a writing takes place, all 
other matiers ulrich wtie open befoi-e, are considered as settled 
by the itten agieenient being entered into and executed. It 
is other uise v\hen par th b agree that a written document .shall 
he executed, not emhodying all the terms hy which they are to 
he bound, and uhen by express arrangement the written docu- 
ment does not embodv all the ter-ms, but only a part, parol 
evidence is admissible to show what was the entire agreement 
between the par-ties, (r) 

A party, whether plaintiff or defendant, who sets up a 
TBe Indian Evi- contemporaneous oral agreement as showing 
detice jUt (1 of apparent sale was really a mortgage, 

and 115. ' ’ should not he permitted to start his case bv 

offeiing direct parol evidence of such oral agreement ; but, if it 
appear clearly and unmistakeably, from the conduct of the 
parties, that the transaction has been treated by them as a 
mortgage, the Court will give effect to it as a mortgage, and 
not as a sale, and, therefore, if it be necessary to ascertain what 
were the tonns of the moitgage, the Court will for that purpose 
allow parol evidence to be given of the original oral agreement. 

Although parol evidence will not be admitted to prove 
directlv that simultaneously with the execution of a hill of sale 
there was an oral agreement by way of defeasance, yet the Court 
will look to the subsequent conduct of the parties, and if it 
clearly appears from suit conduct that the apjiarent vendee 
treated the transaction as one of mortgage, the Court will give' 
effect to it as a mortgage and nothing more. 

It is a mistake to reject evidence of the conduct of parties 
io jn-wititten contract on the ground, that it is only an indication 
of n n^ fpeicprMfieA nn written oontmet between them. Conduct 
Vi'ioii jpramd Affmealkt, SB, h B., 86—92. 
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is, no donbi*, evidence of theagieemont out of wliicli it. aro«5e ; 
blit it may be very ranch more. In many cases it may amotiiit; 
to an e^toppeh If possession did not accompany or follow the 
absolute bill of sale, it would be a stronc^ fact to show tliat fbc 
transaction was a mortgage, and not a sale ; and parol evid(»nce 
would be admissible to explain the acts of parties, to sliow why the 
plaintiff did not take possession in pursuance of the bill of sale, it 
being found that the defendant retained |')ossession, and ibat 
the plaintiff never had possession and was nevei forciblv dis- 
possessed. Again, if the holder of an absolute bill of sale 
weie not only to allow the vendor to remain in posse4,kion, but 
weietotake interest from him on the alleged pm chase mone} , 
or allow him to go on improving the property, any Oourt would 
hold that the so-called vendee was estopped from enforcing his 
bill of sale. The answer to him would be, not that his conduct 
was evidence of an oral agreement converting the sale into a 
mortgage, but that, whether there had been such an agreement 
or not, he had by his conduct led the defendant to believe that 
he would treat the transaction as a mortgage, and that on the 
strength of such belief, the defendant had been induced to pay 
or spend money which would not otherwise have been paid or 
spent, and that under such circumstances the plaintiff was 
estopped from denying that the original transaction was one of 
{t) In such a case it is clear that evidence of con- 
duct would be strictly admissible under section 115 of the 
Indian Evidence Act (I of 1872). And, even when conduct 
falls short of a legal estoppel, there is nothing in the Evidence 
Act which prevents it from being proved, or, when proved^ 
from being taken into consideration. 

Oourts of Equity in England will always allow a party 
. (whether plaintiff or defendant) to show that m assignment of 
an estate, which is, on the face of it, an absolute conveyance, 
was intended to be nothing more than a security for debt, and 


^ p^i Sm B, PiSAcooKjC. J„ Mmhimik Okmiimyee v Oh&ndi QMnm 

5 W B«.| 68 , B D, B Sup Vol, S8S. 
m pfff M. J., Luh^hmm v Jtamh 1. E. B 4 Bom at pp. 
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they will not only look to the conduct of the parties, but will 
admit mere parol evidence, to show or explain the real intention 
and purpose of the parties at the time. The exercise of this 
remedial jurisdiction is justified on two grounds, viz,^ (Ij part- 
performance and (2) fraud in attempting to pervert a loan into 
a sale, (u) 

The Courts in India are not precluded by the Indian Evi- 
dence Act from exercising a similar jurisdiction. The rule of 
estoppel, as laid down in section 115, cowers the whole ground 
covered by the theory of part performance. That section does 
not say that, in order to constitute an estoppel, the acts w^hich a 
person has been induced to do, must have been acts prejudicial to 
his own interest. Its terms are sufficiently wide to meet the 
case of a grantor who has simply been allowed to remain in 
possession, on the understanding and belief that the transaction 
was one of mortgage, and thus every instance of what the 
English Courts call part-porformanco’’ would be brought 
within the Indian rule of estoppel. 

But tho ground upon which tliis jurisdiction of the Courts 
in India may most safely bo rested is the obligation which lies 
upon them to prevent fraud. The Courts will not allow a rule 
or even a statute, which was passed to suppress fraud, to be 
tho most effectual encouragement to it, and, accordingly, in 
England the Courts, for the purpose of preventing fraud, have 
in some cases set aside the Common-law rules of evidence and 
the Statute of Frauds. The Courts in India have the same justi- 
fication in dealing similarly with the obstacles interposed by 
the Indian Evidence Act. In thus modifying the rules laid 
down by sections 91 and 92 of that Act, the Courts will notb^ 
acting in oppoation to the intention of the Legislature, which 
by enaotiBg the provisions of section 26, clause (o) of the 
Specifie Eelief Act {I of 1877) has shown an iptention to relax 
'fee rules of the Indian Evidence Act, so as to bjring them into 
with the practice of the English Courts of Chancery. 

Tlie of proviso (l)1io sedtiesin 92 of the Indiap Evidence 



If) f l5tS (u). 
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Aci^ are very wide j and it is not clear that are not 

large enough to let in evidence of such subsequent eoiidiict as^ 
in the view a of Court of Equitj^-j would amount to fniudj and 
would entitle a grantor to a decree restraining the grantee from 
proceeding upon his document (r) 

Where the gi\mioi executed to the grantee a docnineiit re- 
citing a morigage by the former to the latter of 
sale, cm tain lands foi IN 125, on which Rs. 200 r^ere 

then duo from the giantoi to the grantee^ and containing an 
agreement that the grantee should pay Es. 75 to another 
creditor of the grantor, and purporting, in consideration of 
Es. 275 so made up, absolutely to sell and convey the moii- 
gaged lands to the grantee, and the grantee executed to the 
grantor a document of the same date n^citing the sale of the 
mortgaged lands by the grantor to the grantee for the consi- 
deration of Rs. 275, and covenanting that the grantee should 
reconvey to the grantor the lands, the subject of the grant, if 
the grantor should repay to the grantee the sum of Rs. 275 
within a ceiiain period, and providing that, in case of default m 
such payment within such period, the covenant for reconvey- 
ance should become null, 

Held that the transaction was a sale and not a mortgage, 
and that, conscquenfcl}^ the grantor had no right to redeem tiie 
lands after the expiration of the peziod so fixed for tho payment 
of Rs* 275 by the grantor to the grantee, there being no 
evidence or allegation that, at the date of the execution of tho 
two documents, Rs. 375 were an insufficient consideration for 
the sale of the lands, nor any stipulation that the grantee 
should account for the rents and profits received by him, or that 
the grantbr should pay interest on the Rs* 275, nor anything to 
show thiat the grantor remained in possession after the execn- 

• PROVISO it) TO SBCIION g2 ACT I Of 

Any fact may he proved which would invalidate any document 
or which would entitle any person to any decree of order relating 
theiteto; such as fraud, intimidation, I llegalit j, want of dueexeoii- 
lion, want of oapaeitj in^ any contracting party, want or failure of 
constdoration, or mistake in fact or law.^ 

(id) Mfzksu V. M&njijf I. Lt. B., 4 Boia., 594r-"6O0« 
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tioii of the two docoinents, or that subsequently to that time 
any ail?ances were mad© the grantee to the grantor on the 
feeciirify of the lands, nor anything in either document which 
iHHiited io a right on the pait of the grantee to recover from the 
piMiitor the sum of Hs. 275, or any pait of it> before, at, or 
ufler the period mimed for tho re purchase, (uf) 

Asa general rule, therefore, \^hen an instrument is on the 
fa(*e of it a conveyance or deed of sale, it is not open to the 
paity who executed it to show by parol evidence that the 
intention of the parties was that it should not operate as a 
sale or conveyance, (.r) ft is, however, material to enquire 
lad her, having regard to the acts and conduct of the parties 
and Jiaving reference to the amount of the alleged piirchase- 
mooev and the real value of the interest to be sold, the parties 
InEcndod the writing to operate as an absolute sale, and treated 
it as such, or as a mortgage only ^). But although a Court 
may construe a bill of absolute sale to be a mortgage, if U appear 
aliumley as, for instance, by the acts and conduct of the ap- 
parent vendee himself, that the conveyance was intended as 
a mere security for money, and that it was so treated, yet 
the lights ot a third party acting bona fide upon the faith of 
an alisoiute sale, r. the rights of a bona fide purchaser for 
lalue from the apparent %^endee, nouhi not bo affected even 
In the acts and conduct of the ofigimil parties, and the 
t ird party would not he precluded by such act or concluct 
fi oin having elieet given to the contract as expressed by the 
writing, (.c) In fine a third party acting on the faith of the 
written instromoiii could not be affected by any parol engage- 
ment ; and a Couit of Equity will give no relief against a 
bond fiile purchaser for value from the apparent vendee, who had 
no notice oi any act or oral agreement modifying the original 
bill of sale, buch a purchaser would take an absolute title, (a) 


fim) Jiumji Jpaji w Smaparciji Marv^tdi, I T.. B, 2 Bom , 231 --47, 

MamMmdle, 12 W, B., 264 ; Bm also 

B.B. B Sap, 

^ 'Bom,, 60 ^. 
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Section 13. —Of Sales Prior to or Pending Attaoliinont. 


The effect of atfneliment before jiidomeiifc is to eBbiire that 
the property attache J shall be forthcominiif at the time of pro*- 
iioiincing the decree; to abide by whatever order the Court shall 
make upon it. (h) 

Until attaclnneni, creditors have no right to inteifere i^ith 
Sale to defeat potver of their debtor to deal i\ith his 

execution. proper t3^ Theie is nothing in ss. ^3 & E4 of 

Indian Contract Act IX of 1872, to support the opinion that 
at a sal© made with the view to defeat a probable execution, 
would be a sale with a fraudulent and iiuUiwfal object, and 
therefore void within the meaning of those sections. A creditor, 
therefore, without a spesific lien, (b a mortgage or other 
diiect charge or incumbrance) has not any a ppiori right to 
debar his debtor from ])arting with his immovable property 
until it be attached in due course of law. The sale, }iowf\er, 
must be a real transaction, and not a colourable one to '=‘hield the 
propel ty from execution. The burden of proving that tlio 
deed of sale was colourable lay on the pluiniiiF. k) 

The owner of any propeity is not precluded by la^v from 
MeMoie at- selling it before attachment, c\en though ho 
knows that a judginent-crecliior is seeking to get 
process of execution against it. (d) If tho plaintiff/’ observ- 
ed Mr. Justice Phear, gave full bond fide considmafion for his 
conveyance, then he obtained a good title to the propei tj from 
the owmer nohvitbstanding that ho knew the fact (if lie did 
know it) that tho present defendant was seeking to get process 
of execution against this property. The law only forbids 
transfer of property after H has been attached. Bofoie it is 
attached, there is nothing io prevent the owner from selling it. 


Jam v. Jadabjt Jt^uthaj, 1 Bom. II. C. Eep , 224. 

^ (e) pft' 'WJBSTBOFr C. J , & Mel vino Earjt v. ArdmMf 

Wmfm, J. L. li., 4 Bom., 70, 

' (<!)’ Mam Mnrui^ Bmgh v. Juukm BfiAeo, 22 W. li, 473—74. 

U 
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if he can obtain a pmchaser : and there is nothing to prevent 
any one from pm chasing it. Indeed the best mode in which a 
judgment-debtor can obtain the means to dischai ge a decree 
'standing against him might be for him to sell a po'ition of his 
property, and 'ivith the pm chase-money to pay the debt. There 
is nothing whatever in the Civil Piooedure Code to prevent a 
transaction of this kind. And the purchaser is not bound to 
to tlic fippliciiiioii of ilio iBon6y. 

The prohibition against private alienation of attached pro- 


Pnvate atiena- P®rty contained in s. 240, Act YIII of 1850, 
teou jjondijigat- ^g_ 276, Act Xof 1877 and ActXIY of 1882) relates 
the ciiiiJient of only to alienation which would affect the creditor 
who obtained the attachment, {e) “ The object 

of this section,” said the Piivy Council adopting the language 
of Sir B. Peacock, “ was to make the &ale null and void ‘ so far 
as it might be necessary to secure the execution of the decree ; 
it relates only to an alienation which would affect the creditor 
who obtained the attachment/ That appears to their Lm’d- 
ships to be the true meaning of the section. It could scarcely 
be held, in fact it was scarcely naaintained in argument, that a 
sale made to a bond fide purchaser by tlie vendor (debtor) could 
be sat aside by the vendor himself j the words of the section 
mrrst be read with some limitation. It appears to their Lord- 
ships that their construction must bo limited in the manner 
indicated by the Chief Justice, on the ground that they wcio 
twbtnded for the protection of the creditor who had ebtained 
an execution, and not for the protection of all persons who at 
any future time might poesiWy obtain executions.” 

An alienation of property while under attachment is not 
absolutely void for all purposes and as to all persons, but void- 
able onlv, and capable of confirmation (/). In IfifiO xsU 
Unhammad Ali (Defendsmt) erseeuted a tnotfcg^e jn 
aur of the plainll^ GWkal Chitod of wbidh wAs. IHdP 
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under attacliraent in execution of a decree obtained by the 
Government against the mortgagor. The decree having been 
afterwards satisfied, and the land released from attachment, the 
plaintiff was in the year 1862 put into possession by the mort- 
gagor and continued in possession for five years until he was 
dispossessed in 1867. The Lower Courts passed a decree m 
the plaintiff’s favour on the ground that the defendant having 
executed the mortgage cannot be allowed to annul his own act. 
The ground of special appeal tahen ivas, that the mortgage 
having been made during the continuance of the attachment, 
was a private alienation of attached property and was therefore 
null and void under see. 240 * of the Old Civil P.ocedure Code, 
and incapable of being confirmed or set up by any subsequent 
Act The Allahabad High Com t in delivering j udgment in the 
case said It is true that when attached property has become 
subject to the orders of the Court, and by the written order of 
the Court the owner is piohibited from alienating, and all 
persons are prohibited from receiving such property, after 
due proclamation of the order, any alienation during the 
continuance of the attachment is “null and void.” But the 
right construction of these words does not, we conceive, require 
us in a case like the present to hold, that the mortgage transac- 
tion has never had effect, and is absolutely void. This literal 
construction of the words would enable a fraudulent vendor ot 
property under attachment himself to set aside and avoid a sale 
of his land made possibly to one who had purchased in good 
faith, and without actual notice or knowledge of the attach- 
ment ; and a provision, intended specially for the protection of 
owditora who had obtained decrees, wonld be abused by dis- 
IhALtfi if*l( 3 Tnent-debtors for tbeir own benefit. We ar® bound 


fb’tAlW <»tiAfe»tfon the policy and intent of law in 

wofiia j nmd beafin^ ilie 

' Privy Ooanmt in the &mo- 

SfdU Mkt BaliCtdoor upon 


"Brlvj OouttCil f 548 mt§ 14^. 
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flic eoTi^niefion of similar we feel Justified in liol<lin^ 

that the wottls in qiteslion have not the effect of making the 
moitgage ahsoliitel)^ void for all purposes and as to all persons, 
hut YoidaUe only, and capable of confirmation. In this case 
the mortgagor, after the propei ty had been released from attach- 
ment in delivered possession to the mortgagee, «and it is 

not pretended that liis ymsse^jsion then and during several snhse- 
qitent jmars can bo referred to any other title than that created 
liy the mortgage of 1860 The mortgagor, therefore, has by 
his own act made valid the title of the mortgagee, and cannot 
now he permitted to dispute it. Whether ho would he, without 
any subsequent act of recognition on his pait, after the with- 
drawal of the attachment, peimitted himself to repudiate his 
own deed, we need not consider , nor have we hero to dcteianine 
any question siieli as has arisen in some former oases between 
persons %vho have purchased either at sales in execution of 
cleereos, or at a private-sale made after the withdiawal of the 
attachment on the one side, and the claimant under a private 
alienation made during the continuance of the attachment on 
the other ; for it ib the mortgagor himself who, in the piesent 

case, attempts to relieve himself from his own act. 


We have not adverted particularly to the language of the 
248rd section of the Civil Procedure Code, which authorizes 
the postponement by the Court of a sale, to enable the judgment- 
debtor to raise the amount of the judgment by moitgage of the 
attached property. Whether the mortgage in the present ease 
yi»t made in order to raise funds to satisfy the decree does not 
AMmmtig that it was not, w'O are still of opinion that 
<an»ot| under the ciroumstances, now treat it as 
lUil! and void* The rule of constmotion laid down by the 


|^f|r Oou«iI in the decision we have quoted appears to m 
. the f resent case,, and we dhall, therefore# give effect tf 

it.’ has by lis gklte^uopl 
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Any alienation of property, subject to a valid and snb- 
.sisting attacbment is null and void as against the attaching 
Cl editors and those deriving title under them j unless such alie- 
nation can be sbevim not to fall within sec. 240 of Act VIII 
of 1859. (A) 

Under sec. 276, Act X of 1877 (Act XIV of 1882) any 
private alienation of property after attachment, whether by 
sale, gift, mortgage or otherwise, is declared “roid as against 
all elavm enforceable uvder the aitacliment.” 

T sold a mouza, of which he was owner, to Z. At the 

Rak*s after time of sale, the mouza was under attacbment 
ati aohment. . . « , , ■ -i . i mr 

Fjaud in execution of a decree obtaiueJ against i by 

R. Z paid the amount of that decree to prevent the property, 
which she bad purchased, being sold in execution. Z was under 
no obligation otherwise to pay the amount of the decree. It 
was held that tlio legal maxim, carcat cmyitor was wholly inap- 
plicable and had no healing whatever upon the case ; that a 
fiaud had been committed by T against the plaintitf Z, T 
having concealed from her the factum of attachment ; and that 
therefore Z was entitled to recover against T the amount so 
paid to save the estate, which she had purchased and paid for, 
from being sold under the execution, (*) 

A bond fide purchase for good consideration of attached 
property belonging to two debtors cannot avail to pass the 
rights of both w'hen the sale is made by one of them, in whose 
name the property stands, (j) 

(/;) Rm KruhnaDat Surimjiv Surfmnim liegmiL. E 7, 1. A , 157. 
(f) Mustamut Zulim un v. W, TuyUr, 2 B. L, K , A 0., 86. 

\j) Mirza Lutfmlh Khan v. Rajah Likmund Stngh, 3 W. E , 171. 




COLVILLE J , ON LIS PENDENb. 


[Chap. IV. 




Section 14 —Of Alienations pendente lite. 

The Komaii law legaids pioperty in suit as res litigiosa in- 
Tlic Brmin liw capable, duting the pendency of the litigation, 
puStnt'Jute'™* of alienation oi of longer possession in good 
faith. This however, is not inconsistent with lights, aheady 
equitably acquired, being formally completed duiing the litiga- 
tion. The English maxim is merely pendente hie nihil innovelur, 

and its purpose is to prevent pi oceedmgs being made ahoitive 

by coiivevances made in order to evade decrees. (Jc) 

Bv the lule of h'- pendens a deciee pending a suit is not 
to be got rid of by a sale of the property in dispute by one of 
the parties while the suit is pending. [1) The effect of Us 
p«idf«si8,that, pending litigation, the paity shall not alienate (m) 
The question of lis pendens was discussed at length in the 
late Supreme Court of Calcutta in the case of S. M. Qour- 
money Deheev. Reid, (n) In the course of his judgment Sir 
James Colville made the following observations. “ Undoubtedly, 
the general doctrine of lis pendens is that the purchaser pendents 
lUe is bound. If he purchases only an equitable interest, there 
is no necessity to bring him befoie a Court of Law, because the 
only plane in which he can assert his title is a Conit of Equity, 
and if he comes there to assert it, the answer to him is ‘you. are 
bomd hy the former proceedings.' But, if the legal estate be 
acquired, then the only machinery by which a Court of Equity 
e«ta pt® full effeot to the dootiiue of lis pendens is to be found 
in a wpplementia smt to which the purchaser is made a party, 
and in a decree compelling Mm to convey. For the Oourt^ 

, would not compel the conveyance of the estate without havi*^ 

r-' -■' ' 
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befoie it all tbo paiiies cliiming an a<lvei«?e inteiest wlietlier os 
trustees or cestm qiie trust, under the ns«iignment pendente hte 
A party liavin^ tbe legal estate might conrey that estate 
discharged of all trusts, by a hue convey'ince of it to a stranger 
to the tmsts, puieliasing foi value, and without notice ; if the 
purchaser, though a purchaser for value, had actual notice of 
the tnist, the Oouits of Equity made him constructively a 
tiustee ; the tiiist was considered to be annexed to the land as 
against him To meet the difficulty which existed in the 
majority of cases of proving actual notice, the doctiine of con- 
structive notice followed, and that of l{& pende?29 was mejoly 
a branch of constructive notice, proceeding upon the somewhat 
arbitrary assumption, that all the world must he deemed to 
have notice of the proceedings in a Court of Justice It was 
invented thus, to prevent suitors from being baffled by voluntary 
conveyances by a party to the suit, that is by conveyances 
which, though for value, emanated from the voluntary act of a 
party to the suit, and m^ht convey a bettei title than that of 
the party conveying to the party pui chasing. It is a doctrine 
which, though it undoubtedly prevented many evils, has also 
been productive of many hardship, which has not been much 
favoured by Courts of Iquitv, and in England has recently 
been greatly restricted by Statute/^ (o) 

If a purchase is made of piopeitj in litigation while such 
Htigirfiqp is actually going on, the purchaser is affected in tbo 
pme manner as if he had notice of the dispute, though in point 
of fact he had no express notice or knowledge of the circums- 
tances As between judgment-dehtoi s and the decree-holder, the 
pUf chase of a decree by one of the debtors operates as a satis- 
^^||,|^|||| which can not, aftet such satisfaction, 

• 4|oec^ted4 5 Should a pale take place of 

‘ ifitalid i 4 if fire proo^edinp h^hg up to: t|ie mU included 
thet^to on lie ground of such satisfeotion, 
pretend to irefy on any legal right as, a 
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piii*r*!ifisor undo? prococdiii^*^ upon tlio fcic© of thom^ nnd of 
ilio iiiialidity* of \\liioli lio hnd no nicnns of informing hinifeolf.f^^) 
With regard to thf doctrine of Us 2 '>^ndpns ns. affecting a pur- 
chaser it is now settled that it affects him, not because it 
araoiiiits to iioticOj but because the law docs not allow to litigant 
paitics^ and give to them pending the litigation^ lights in tlie 
property in dispute, as to prejudice the opposite pa*ty.’’ (q)* 
If lests upon the foundation that would plainly be impossi- 
ble that any action or suit could be brought to a succesjsful 
termination if alienations pendente lite were permitted to 
prevaiPh (r) mere stranger/^ said Mr. Justice Phear 

upon a re\iew of the English cases on the point, cannot 
avail himself of the benefit of the doctrine. No one, 1 take 
it, except some one whose lights under the suit pending which 
the alieiialiim is made, would be prejudicially affected if tlie 
alienation were allowed to remain good, can come in, and by 
the aid of the doctrine of lis pendens say that the alienation 


must in his favour be treated as being wid'h (s) 

The Transfer of Property Act, 1882 provides that diming 
Th> Tnnsfa oC the active prosecution in any Court having au- 
Fropijrb Act. fhority ill British India, or edabiislied beyond 
tlic limits of Biitish iDdia i>y the Glovernor-Geiu uii-iu-Connc!l, 
of a contentious ‘-uit or proceeding in which any right to 
immovable property is directly and specifi *ally in question, the 
property cannot be tiansferred or otherwise dealt with by 
any parly to the suit or proceeding so as to affect the tights 
of any other party thereto under any decree or order which 
may be marie therein, except under the authority of the Court 
and on such terms as it may impose. (C 

The creditors of a deceased Muhammadan, whether in respect 
Parebase of dower or otherwise, cannot follow Ms est^tie 
hands of a hand fide purchaser for value 


Abtor. whom it has been alienated by the heir at-biw. 


'"|#l Behm V, Iskm OMyind&‘ 15 W. 372 . 

' ffi jm, li. a mB, m ; s, <i. u)e g. & *r , see. 
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whether by sale or mortgage. But whore the alienation is 
made during the pendency of a suit in which the creditor ob- 
tains a decree for the payment of his debt out of the assets of 
the* estate which have come into the hands of the heir-at-law, 
the alienee will be held to take with notice, and will be affecied 
with the doctrine of Us 2'>ende7is. (u) 

Three brothers, M. L. B., P. K. B., and G. D. B, being 
jointly entitled in equal shares to an iindi\ided one-third share 
in certain property, mortgaged their shares by three deeds 
bearing different uiates to one E. N. Between the dates of the 
two last mortgages, the brotheis instituted a suit for partition 
of the property, and for certain other objects 5 and, on 2iid 
February 1864, a decree was made in the suit, declaring the 
brothers entitled to a one-third share of the property, and or- 
dering a p?irtition and the taking of accounts, and reserving 
the question of costs, E. N. was not made a party to the suit. 
On 6th September 1864, the brothers covenanted to mortgage 
certain property to the plaintiff, including that ‘previously 
mortgaged to R, N, on Sfcli and 9th December, tlie agreement 
was performed by conveyances in which R. N, joined, and 
which recited that he had been paid off ; and on 28th Novem- 
ber 1866 and 27th March 1867, the three brothers conveyed 
their equities of redemption to the plaintiff. On 15th June 
18i8, an order was made in the partition suit for the sale of a 
sufficient portion of the pjopertj to pay the costs of the parlies 
to the suit, and under this order the property, which the plain- 
tiff sought to recover in the present suit, was sold on 1st May 
1869 , and pui chased by the defendant who, at the time, had full 
notice of the plaintiffs claim. It was held, the doctrine of Ih 
did not apply, atid the plaintiff was entitled to recover 
"" possession* (r) Sir Bichaid Couch in confirming the judgment 
of Mn Justice Phearon this case observed With regard to 
the question of Im penilem^ the dactrine appears to be this, that 
the alienee is bound by the proceedings in the suit after the 

(u) Spud Bma^et Mo$$em t. DoqIi Ohind^ I. L. R, 4 Cal , 402. 

(u) Kmim Chmukr Qho$& v ^ulchand Juhafri^ 8 B. L E*, 474* 

Tl 
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alieiiafioii and before be becomes a party. Then the question 
Is hy \\lktt proceedings in the suit is he bound ^ Is he bound 
by file proceedings uhich aiise from the nature of the siiit, 
and tiom the case set up, and the relief prayed in the Biil^ or 
is he to be bound by aiw older which the Comt may be induc- 
ed In tbe paities to make in the comse of the suit ? I can find 
no auihojitv which goes to tbe extent of saying that, because 
he does not think fit to become a party to the suit, h© is to 
he bound by any order whatever that may be made. It seems 
to me that he ought only to be bound by pioeeedings •which, 
from tlie nature of the suit, and the relief prayed, he might 
especf would take place j and if there had been no notice in 
ease, it might have been necessary for us to determine 

uluit is the precise effect of hs pendms.., Piactically, 

theie is no siibstaniial difference between Us pendens^ and 
having notice of the suit. He would be equally bound by 
them, and not more by one than by tbe other. Looking at 
the decree of the 2nd February 1864, I am of opinion that 
the plain tift' cannot he taken to have anticipated that such an 
order for sale (as that of the 15th June 1868) would have been 
made in the suit, and it is not a proceeding by which he is 
bound ’’ 

Where a creditor obtains a decree against liis debtor, and 
in execution puts up for sale, and himself becomes the pur- 
chaser of ceitain property of his debtor, %\hich is already under 
mortgage to anotliei, and such other has, previous to the deeiee 
and sale, commenced a suit on his mortgage-bond (although 
such suit 1ms not proceeded to a decree), such judgment ci editor, 
purcliasing peiideiiite fife, only obtains the right and interest of 
the moi tgagor in such property, viz*^ the equity of redemption, 
and does not acquire the propei ty free from the incumbiance 
created by the debtor, {w) 

Where the owner of a house, during the pendency of a 
Wily aU unregistered mortgagee for foreclosure and sale, 
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mortgaged the same house hy a registered mortgage to aiiatlier 
pel soil, it was field that the last mentioned moitgagee had no 
title as against the purchaser under a decree for sale in the 
suit, <iIthougli such purchaser was the plaintijSF in the suit, (x) 
On the 6th of September i 865, B obtained a PatnWease of 
ceitaiii land fiom the Zemindar ; and at an auction-sale by the 
Sheriff of Calcutta, on the 21st of February 1867, the Zamui- 
deCs interest was knocked down to B, and a conveyance of the 
piopeity to him was executed by the Sheriff on the 1st of Apiil 
1867. On the 13th of March 1 879, a suit for Uias possession 
was bi ought against B by 0 'who had bought the propel ty at a 
sale in execution of a deciee made on a moitgage thereof, the 
date of the moitgage being the 11th of January 1865, and the 
dale of the decree being the 30th of November 1865. B plead- 
ed ad vei se possession. Held B’s possession as Patnidar 
only could not be considered as adverse to 0, who claimed the 
superior interest; that B's possession as purchaser could not he 
considered to have commenced before the date of the conveyance 
to him by the Sheriff, — namely the 1st of April 1867, and that, 
therefore, the plea of adverse possession was had, since the suit 
had been instituted within 12 years of that date. In 1855, a 
decree for an account was passed, in the Supreme Court at 
Calcutta, against A, an executor. A died in 1856, and the 
suit w'hicli was revived against his representatives, came on for 
cou'sideration on fuither directions on the 29th of August 
1866. It was then found, that A^s Estate was liable for 
Ks. 1,32,406-11-8, and his representatives were ordered to pay 
this money into Court. The representatives having made default 
in payment, a writ of fieri faeim was issued, under which 
certain property was sold by the Sheriff of Calcutta and con-r 
• veyed by him to B on the Ist of April 1867* Previously to 
this the representatives of A had, on the llth of January 1865 
mortgaged the Same property together with other lands, for 
the purpose of paying tho Government revenue of eertain 

{x) Giilahlmfid Mamkefimd v. Dmds VmU4 Bhmn^ 11 
Eep , 6A 
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takcis Belonging to k deceased,” and tlie mortgagee having 
obtained a decree on bis mortgage, the propeity was sold to 0, 
in execation of the mortgage-decree, on the 30th of March 
1867. In a suit for possession by 0 against B, the latter 
pleaded Us pendens. It was held that the nature of the suit, in 
which the dec! ee of 1855 and the subsequent order of 1866 
were passed, was not such as to warrant the application of the 
doctrine of Us pendens to the mortgage of the llth of January 
1865. It was also held that though the sale to B was made 
for the express purpose of paying the debts of A, B’s title was 
not to be preferred to that of 0, who claimed under the mort- 
gage of 1865, which was made for the purpose of paying Go- 
'Vernment reYenue. (y) The Calcutta High Court in delivering 
judgment in the case approved and adopted the dicta of Sir 
Eiehard Couch on the question of lis pendens, (z) Mr. Justice 
Pontifex in applying them to the facts of this case observed 
** It seems to us, that the mortgagee, who claimed under the 
mortgage of the llth January 1865, could not at that time 
have anticipated that the order of the 39th August 1866, or the 
subsequent order in that suit directing this paiticular property 
to be sold, would be made ; and therefore neither the mortgagee 
nor the plaintiff claiming under him, would be bound by the 
subsequent order for sale in that suit ; and his mortgage, there- 
fore, -wouH be entitled to take precedence of the defendant's 
purchase in that suit. But then it is argued, that as the 
sale to the defendant was made for the express purpose of 
paying the debts of A. it ought to have priority over 
a mortgage made by the representatives of A, the money 
secured by which was avowedly not to be applied in payment 
of the debts of A. But the avowed purpose for which the 
mortgage was made w^as to raise money for payment of 
Government revenue, the pajment of which would be in the 
wiAure of m imurmwe of A's property for the claim of his 
— 

I i B. fa fa, I. ISfa 
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creditors, and such a mortgage would, therefore, be entitled to 
priority, and if the mortgage had not in fact been made to 
provide for payment of Government revenue still there is 
nothing in the record to show that the mortgagee was aware 
that there were unpaid creditors of A, or even if aware of that 
fact that I’s representatives intended to misapply the money 
advanced to them. And unless he was proved to have notice 

of both these circumstances, he noiild be entitled to insist on 
the validity of his mortgage as against the ci editors of A., (a) 

"We are, therefore, of opinion that the plaintiffs title as claim- 
ing throngh^the mortgagee prevails over the defendant’s title. 
But inasmuch as the defendant was a patnidur, she ought to 
have been made a defendant in the mortgage suit. In this 
country patnis, znrpeshgi-leases, and interest of that nature are 
very considerable interests in the land, and cannot he looked 
upon as mere leases for a term of years which a mortgagee 
might have the right to disregard. They are in fact substan- 
tial proprietorial interests, on the grant of which, as in this case, 
considerable premiums are paid ; and it is only equitable, that 
persons in that position should be allowed the opportunity of 

preserving their interests by redeeming any mortgagee made 

hy the superior holder. In this case the patuidar was not made 
a party to the mortgage-suit ; and therefore any decree in that 
suit would not affect her, and the plaintiff having purchased 
under that decree, can have no higher right against her than 
the mortgagee would have had, if ho had made her a defendant 

to the suit on the mortgage.” . , t.. 

lu a suit Tby the representatives of D-? against Jus 
brother A. D.> against his executors, it 

was found that there was over Es. 1,32,400 due to the plaintiff 
’ from the estate of the deceased and on the 29th y August 
1866, the executors were ordered to pay the sum into Court. 
The executors disobeyed ; and on the 24th of December 1866, 
a writ of fi-fa was issued from the High Court, in execution of 


(a) See Cheend^ aund^r f- 

\b) See BsJnath Singh v. Qohwdhon Lall, 24 W. E., 210. 
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wliicb certain property belonging to tbe estate of A- D, was 
bold to the defeiuLints on the 18th of July 1867. Previously, 
however, on the i’2th of October 1866, the executorb had mort- 
gaged the same property to the plaintiff, who brought a suit on 
hib mortgage on tbe lOthof June 1867. On the 28th of August 
1867, the present defendants 'svere made parties to that suit, and 
in tlieir written statement they alleged that they had been im- 
properly made paities and claimed a title^ supeuor to that of 
the plaintiff — a title prior to, and independent of, the mort- 
oaoors. That suit was dismissed with costs as against the 
present defendants, on the ground, that they were improperly 
added ; but a deciee for sale 'was given against the executors, 
in execution of which the moitgaged property ivas sold to the 
plaintiff. In a subsequent suit brought by the plaintiff for pos- 
session, — it was held that the defendants were entitled to 
redeem, and w^ere not affected by the suit of 1867 as a Us 
2 >eHdens, (c) The doctrine of li$ pmdens/^ said Mr Justice 
Cunningham, “ appears to he grounded on the inconvenience 
which would arise, if mortgagors were able, after action 
brought, to alienate the mortgaged property ; but it does not 
follow that the rule w’’ould hold good where the alienation is not 
by the mortgagor, but by the Court, acting on behalf of 
creditors against the mortgagor, and where the process of sale, 
or at any rate proceedings with a view to the sale of the pro- 
perty had commenced before the suit was instituted. We 
think, therefore, that the plaintiff is not entitled, in virtue of 
having filed his suit previous to the defendants’ Ji-/a purchase, 
to ignore that purchase, and to hold the mortgaged property 
free from any right which the defendants acquired by the fi-f a 
sale. We think that we are bound to give effect to the now 
recognijsed rule that thet interest of a person, who has pur- . 
chased the mortgagor’s equity of redemption, is not affected by 
fuy decree in a suit to which he is not a party, and to hoid ac- 
f f tfaat the defendants, having purchased the mort^a|o/s 
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interest in ilie estate, rk, the right of redeeming the existing 
inorigage, did not lose that ritrht of ledeinption in c<jn'*e- 
qtience of ilie deciee obtained ii\ a suit against the lepie* 
seiitatives of A. D.” (d) 

By an Older passed under Act XIX of 1^41, an Act for 
the protection of movable and immovable property against 
v^rongful possession in cases of successions, A ^\as declared 
entitled to take of a fourth share of her luis1)and 

B’s estate, \\hich devolved upon her according to Muhammadan 
huv. B’s nephew G sued to recover this share on the ground 
that A had been divorced and this suit v as pending when 
the present suit was brought by the purchasers of A’s rights. 
As A never took actutil possession of her share under her 
decree, and C was in possession of the whole estate, it was held 
that A's vendees could not be placed in a biglier position than 
their vendor was when 0*s suit ^vas brought against lif3r, and 
that all that they were entitled to, was the right to represent 
her in the pending suit, {e) 

On the 3 1st August 1863, A mortgaged his house to B, 
who brought a foreclosure suit, and on the 7th Jul> 1860, 
obtained a decree against A for the sale of the house, if the 
imirtgage-debt was not paid on or before the 24th Match 1808. 
The debt not having been paid, the bouse vas on flm loth 
July 1870, sold at a Court’s sale, and pureba‘=fed by O. In 
an action brought by the phdntilf io re<*(>ver uf 

the house on the ground that he had pnr< based it on the 2nJ 
August 1868 at an execution-sale under a common money- 
decree against A : it w^as held that the plaintiff’s sale was 
subject; not only to the mortgage of 1863, but also to the 
dwrec under which the right, title and interest of the mortgagor 
A, passed in 1870 to C; whose purchase was entitled to pre- 
ference to the plaintiff’s purchase in 1868. It was fnrilter 
held that if there had been no decree in the mortgage suit, 

(<0 1 L. IL, 8 C’al at p. 698. 

{e) Khid^t Malwmed Goukur All Khan v. Mt Bharnfo&nisBu Begum^ 
W. K. 8p.; 94 
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the fjicf that that mib had been instituted in 1866, and was 
pending in 1868, would have been sufficient to defeat the 
plaintitFs suit ; Ms piior purchase (in 1868) having been made 
pendente lite^ completely subject to ai^y decree which 
might be made in the mortgage-suit. (/) 

On the 29th dune 1876, the plaintiff obtained a money** 
decree by consent against Eamapa, the father-indaw of the 
dotendant. On the 24th July 1876, the plaintiff attached 
a hoube of Ramapa. On the 12th October 1876, the defend- 
ant sued Rainapa for maintenance, and alleged that the house 
in question was the propeity of her deceased husband and 
Ramapa, and she claimed the right to continue to live in it. 
On the lOth of November 1876, and during the pendency 
of the defendants suit against Ramapa, the house was sold 
under the plaintiff’s decree against Ramapa, and the plaintiff 
himself became the purchaser. On the 20th of June 1877, 
the defendant obtained a decree against Ramapa in terms of 
the prayer oi: her plaint On the 27th of August 1879, the 
plaintiff brouiiht the present suit to eject the defendant from 
the house. Held that what the plaintiff bought from Ramapa 
was his right, title and interest in the house, which, being sub- 
ject to the decree in the defendant's pending suit, the plaintiiFs 
purchase was likewise subject to the same, and the circumstance 
that the plaintiff* liiul placed a piior attachment on the house 
made no difference. The plaintiff) therefoie, could not eject the 
delendaut during her life-time. (^) 

S having obtained a decree against M and another brought 
Meet of par- purchased M’s property pending 

ilEiing ap*. appeal. The decree having been reversed, lidd 
that M was entitled to the restoration of his 
property and not merely to the proceeds of the sale thereof. (A) ** 
la this case the purchaser was no other than the plaintiff in 
suit who, averring that the interests of the appellant, the 


r 


if) 


Miimpm r.mshrnn lakshmam, 1% Bom. R C. Rep., 13$. 
f. m$m I.JU f Bow., 

f. M^u mean I. R mSf 
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second defendant, weie buotni ly anijitgace tjicculcd by 
his biotLer sued to enforcs the lien, ami, nitauu^li he obta iitd 
a decree iu the Court of the fii.*! msUnce, and caiisw the 
sale- to be carried out, he tvas a«aie that the a[ peui lutu betn 
instituted, and therefore, purchased subject to the result t .e 
reversal of the order for sale. 

The proprietor of ceiuin immovalilo ptop(‘riy !!ioil^ii;,( d 
it in Jul}’, 1873, to K ami in Scptemlni, lo73, to L. in 
October, 1878, he sold the property to K. lu Jvovemhei, 1878. 
L obtained a decree on liis moitgage-bonJ for the sale of the 
property. The suit in which L obtained this dociee was pen i- 
ing when the property was sold to K. K sued L to have the 
property declared exempt from liability to sale in e.veeuliou of 
Jj’s decree on the ground that the mortgtige to L was iijvulhl, 
it having been made in breach of a condition conta!iit><i in 
mortgage-bond that the mortgagor would not aiieuak- the 
property uniil the mortgage-debt had Ik*'*!) pt.id. 

It was held that the purchase h} K ot the eijiiiiy of i - 
demplion^did not extinguish his hecuritv, it lx in^ his intention 
to keep it alrre, and that the purchase of the piopeity by K 
while L’fa suit was pending did not prevent K from eoiiLesling 
the validity of L’s mortgage, so fur as it atlecied him, on the 
ground tint it was an infringement of the stipulation in tlie 
contract between him and the mortgagor, (i) A pin chase of the 
eipiity of ri'demption does not neoeb.>arily <‘\tingnish the 
original security when as in this case it was manifestly the 
intention of fho plaintitl'lo keep it alive. (J) 

(i) Itrlimiii Xantin XdteiJiin' Niith, I L. li,, “2 Ail, h2<!. 

OJ SUay’h Liputy Juiisprudeiice, llth EJ, Vil, 11 Sn. e‘). 
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.^ 2 Qiiou IS.-Of Sales of Equity of Eedemption* 

An equity of redemption can be assigned by private con- 
tract, or attached and st Id in execution of a decree by a creditor 
other llian a mortgagee, (k) A mortgagee is not entitled by means 
uf a money-decree obtained on a eollatt^ral seciirif}q such as a 
bfiid or covenant, to obtain a sale of the equity of redemption 
sop'U'ately* To allovr him do so wouhi deprive the mortgagor 
of a privilege which is an equitable incident of the contract of 
mortgage, namely, a fair allowance of time (usually siv months) 
to triiable him to redeem the property, (?) In Ramlochcm 
Sli^i ap\. Kauihn Dehi (m) an injunction was granted to rtstrain 
s I li fi ^ule by tie plaintiff upon a rao» ej-decrec, Mr. Justice 
Non an in com I lying with the defendant’s prayer observed: 
*M!riurtsof equity will watch closely to prevent a mortgagee 
fmm making any unfair use of his position to the prejudice of his 
d • or ; they will not allow a person standing in the relation of 
mort«ingeG, to take advantage of the necessities of the debtor to 
obtain an? collateral advantages beyond the payment of the 

prinelpnl, iiitcrost and cusfs, The equity of redemp- 

fim, if sohl subjeei to the plaintiff’s mortgage, with entire UU’- 
ceriaiiity as to what may be the amount of the charge which 
will evontnally fall on it, must fetch absolutely nothing* 
Suppos»^ a man has three estates, each worth Rs, 25,000, mort»* 
gag-''d to him to secure a sum of Es 40,000 the total value of 
the equity of redemption would, of course, be Es, 85,000. But, 
Slippy se the mortgagee sold at different sales, held at differeni 
places, the equity of redemption of each estate separately, how 
miieli, (MU it be mpp^>sod, would be renlised by the three sales. 
No one can doubt that the interest of the mortgagor would be 

(I*) ISmil of Tkngal y. Kumh Zal Dm 12 B. L E , 515—10, 

(l) Mngg&hutig Dmsee v. Skama Charm 1, L- E., 1 Gala, 

^ , 

(m) &. Jj» E., 4#— 02 note. 
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utterly sacrificed: probably the equity of rodeiieJi .1 rnrdd *> 
for next to iiolliiiig , indeed ifc would be doiibiful if, 1 ^4 : ’ ^ 

most fa¥oiirab!e circumstances a ."Ifth 'J the \n!iic of 0 ^ r y ‘t’"’ 
of mleiiiptiou would be 

Ho! Hag tlic s I do, that the attc p^e 1 Lriii hi. 

lent and op|i!e3^iv% end a shaoiJeS abii^c 4 * tW . ^ ^ 

tais Court, I have no lic*“H’aiifoi in ^ta 3 i i: io* 1 n .u 
injunction reHraiuirg the pkiniiir Irom fooeccdi h l 
same. 1 advqii the course <4 granting an iniui.4 U a . ? ,*’ ^ 
because I am satisfied, from all the eireumstanei: ^ < I ilie , 
that, if I allowed the sale to im ntJh'tA inju/* 

wduM be done. The plaintiff must pay the o is if liiis 
motion®’ (z^). 

The question wdiether an assignment of an equity of re- 
Assignment for domption admitted by the assignor, was rinirh> 
for valuable consideration or po\ is not mkeH 1 
in aeterminiaj? the lights of the assignee agaiast a paity * 
holds adversely to the assignor ( 0 ). 

A mortgage© piu chasing the equity of rcdeni| tioii may 

Pnrclia^cof indicate his liitiuition to keep his eh .r e 11 

Smptlon^ by property alive otherwke than by expie^.i 

first mortgagee, words (p), The sncC4\««'ire charges crcfdcl 
Merger. Priority. 

by the owner of an estate/ said Mr, tin’ll ee 
ITest, ^ may be regarded as fractions of the owncrhliip ^UHrli 
embraces the aggregate of advantages that can be drawn 
from it. Each charge in its turn constitutes a deductioii 
from the original aggregate^ and the nominal ownership 
may itself thus be reduced to a small fraction of wiiat it 
once was. Still, be it small or great, it is a possible object 
of sale or purchase, and there is no ground of reason for 
saying that an incumbrancer who is already owner of one 

(») 5 B. Ii, E., 460— 62 (uota) 
h>\ Kaehu V, KaehohiXf 10 Bonn. H. 0. Bep., 49L 
(p) Muhkmd Muher v, LMu Trikm^h I. L, E*!, 6 Bom., 404 (T. B.) 
gee also Bm^Mo Blmutra MolmpaMuf v, Kullpi^di^ Un 

33 W, R., 338 j Anpdk h B., 5 €!s,^I).,^6J14 ; Gw v, 

Salih Brmad,I. L. Mw hm Aannn AttJi, 

L h. R, 2 All., 286 ; Act IV of 1882, sec. 101. 
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fraction of the property may not buy tHs other fraction with* 
out forfeiting the former fraction in favour of other fractional 
owners in the remainder left after the deduction of his prior 
share. A stranger could buy and hold the residual owner- 
ship without affecting the sequence of incumbrances. Why 
not one of the incumbrancers f The owner who buys in a first 
incumbrance cannot sot it up against a second, but the first 
incumbrancer bii}ing the residual ownership can ; for what 
this purchaser bought was not really the ^ ownership’ as an 
aggregate of all possible rights, but the fragment of it left after 
a deduction of his own and all the other interests carved out 
of it. His purchase of this last fraction should leave the other 
fractions, including his own, in precisely the same position as 
before. The original owner, again, would have to satisfy the 
subsequent charges to the whole value of the estate; but that 
is because of a personal obligation resting on him — a personal 
iclation between him and each incumbrancer binding him to 
the charge... seems, then, that the position of a 
purchasei* of the owner’s remaining interest and of a first in- 
CHimbrance, or t1n3 position of a first incumbrancer buying the 
remnant of owiicisHp wdiere thox’e have been several successive 
mortgages, is quite distinguishable from that of the owner him- 
self on account of the absence in the purchaser’s case, of any 
general personal obligation which can be fixed upon the whole 
property so as to over-ride his own mortgage right in it. This 
has led to the doctrine that, though the original owner cannot 
pet up a prior incumbrance got in by him against puisne charge, 
vet a purchaser who'^e money is expended partly or ■wholly in 
difich?iTgiiig an incumbrance, may, at his option set up such 
incumbrance as still subsisting for Ms own benefit as against 
the puisne incumbrancers. It was formerly thought that the ^ 
desire to feeep the security In force must be expressly stated ; 
now as the case Admm v. Angell (q) shows, the intention may 

gal^ted, from indications outride the deed itself. Where 
of the owner’s reeidnal right chooses to take the 

(0 1. 1,, I D., 914 







owner^s accompanying obligation, he may do «o ; but he is not 
under any compiilsion to do so ; no more ^hero ho happens to 
be a prior inenrabrancer, than ^\hen he is (a stranger; altogether 
unconnected with the other parties except as purchaser. 

“If an imcnmbrancer buying the equity of reiiempfion, 
intends to retain the benefit of his charge, he must be allowed 
to retain it. G-enerally he will intend to retain it, and Flight 
evidence will snfSce to establish this. In the present instance the 
purchaser, the defendant’s father, retained his mortgagcHieed 
nncancelled, though he gave his mortgagor an acquittance in 
the <leed of purchase. It cannot be supposed here, any more 
thanin/hfaw v. AngeJl that the purchaser intendid to part with 
his iBoney or his right to money merely in order to make a 
present to a puisne incumbrancer ; and his intention having 
been to retain the benefit of all his rights, his son the defendant 
may propeily require redemption of his own first mortgage as 
the condition of plaintifFs enforcing the decree on liis subset 
quont mortgage against the property.” 

The purchaser of an equity of redemption, whether he has 
taken possession or not, having ptirehased prior to foreclosure 
proceedings, must be duly served with the notice of the petition 
for foreclosure, (r) The importance of service of notice is to 
fix the mortgagor, and purchasers from him with knowledge 
that the year of grace, within which redemption can be effeoted, 
has begun to run out ; and the year begins from service of the 
notice and not from the data of the issue thereof, (s) 

In suit brought by purchasers of tho equity of redemption 
AppoTtiormient of the mortgagor in a certain village against 

of mo r f u a ^ g* ^ ni'i ijt 

debt. the mortgagee (the appollant), ana others th© 

purchasers of the same mortgagor’s interest in certain other 
villages, all of which and certain others purchased by the 
appellant, were comprised in the same mortgage'deed, and in 
which suit the appellant contended that the whole proprietory- 
right and interest of the mortgagor had vested in him ; sneh 

(f) Nof&Ldrix^ Wurm% t» JDwark^ Lai Mundur^ L. 5 I. A., 18, 

(t) Mahei Gkmdm* Sm v ift 10 W, B., F. B., 27. 
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purchasers were allowed to redeem and recoYor posses^^ioii of 
their viilagOj on payment of the proportion of the mortgage- 
debt attiibiitable to such village. The propoilion of the debt 
chargeable on feiicli village ought to vary according to the actual 
value of the village ; and the amount of GovormBCiit revenno 
assessed on a village may not always he a correct criterion of 
its actual value, {t) 

The purchaser of the equity of redemption of part of an 
estate under mortgage is entitled to redeem the whole of tlio 
mortgaged estate, if the mortgagee insists on his right to have 
it so redeemed. When the former elects to pay the entire 
mortgage-debt, he puts himself in the place of the mortgagee 
redeemed, and acquires a right to treat the original mortgagor 
as Its mortgagor, and to hold that portion of the estate in 
which he would have no interest but for the payment as a secu- 
rity for any surplus payment he may have made, (u) In a 
case where two villages were held under one mortgage, and the 
mortgagor’s right, title and interest in one of the villages w^as 
sold by public auction, the right of the purchaser to sue for 
the redemption of the entire mortgage was upheld, (u) The 
Madras High Court in delivering judgment in the case 
observed : — The sale of the equity of redemption of a 
part of the estate carries with it an implied authority from the 
original mortgagor to render what is in law nocessaryto make it 
effectual, and this, we think, is the foundation for the equity 
arising from the extra-payment made by the purchaser^ The 
purchaser mmt redeem the entire estate, or not at all, if the 
mortgagee objects to Ms security being divided, and the rule 
of equity that makes it incumbent on him to pay more than 
what he would be bound to pay as between himself and the 
original mortgagor, gives him also a right to hold the village not 
included in his purchase as a security for the extra payment 
he may have made/’ 

14 Sfmmh Ammut Man w Jmahk* IS M* I. A,, 404 . 

M V. VUntm^ t ^ W., 1B4. 

m V* ratiafia Mm, L Jb. S Mad., £23. 
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The pureliascr of an equity of redemption. -(^<-1 ro^ire of 
subsequent incumbrances, stands in the ‘^■rane situation, as 
regards such «ubsequent incumbrance-, as if he had bun him- 
self the mortgagor : he cannot set q- -j h -.iiL-ccjm nt 

incumbrmices either a prior moil gage of bi« o«n, or a mort- 
gage uhich he or the mortgagor may have got in. (ic) 

Although a purchaser of an equity of redemption enter 
into no obligation u ith his vendor, to indemnify him from the 
mortgage-money, yet equity, if ho receives the posscs.-ion, and 
has the profits, would independently of contract raise upon his 
conscience an obligation to indemnify the vendor against the 
personal obligation to pay the mortgage money ; for havin^r 
become owner of the estate, he must bo supposed to intend to 
indemnify the vendor against the mortgage, (.r) 

A member of a Joint Hindu family granted a usufraetuary 
re- ' lie subseqently, without the knou- 

dcmption. ^ ledge of the co-partners, released the equity of 
redemption ; on hearing of this the co-partners contested the 
validity of the release: Ilchl that the parties claiming from 
the person to whom the release was made took, so far as the 
co-partners were concerned, a title only as mortgagee®, (i/) 

The assignee of the purchaser of land sold in e.veontion of 

a mortgage-decree obtained by a mortgagee against the mort- 
gagor alone, is not entitled to ejecta puisne mortgage, fs) 


* Under the Transfer of Property Act (IT of 18t'2), sec. 80, no 
Tackmgaboiished. mortgagee paying off a prior mortgage, whether 
with or without notice of an mtermediato mortgage, shall therchy 
acquire anv priority in respect of his original scenrity. And, except 
mtho case pimided for by section seventy-nine, no mortgagee 
makmg a subsequent advance to the mortgagor, whether wither 
without notice of an intermediate mortgage, shall thereby acquire 
any priority in respect of his security for such subsequent advance, 


(w) mhdMm v. Jaaa, J 1 Bom. H. 0 Ben . 41 

(a-) Per Lord Eldon, 7 Ves. inn., 337 ; Sugden’s V. & I?", nth Ed., 


(a-) 

p. 218 . 

(y) Radhanath Da$s v Giehorne # Co., 14 M. 1. A.. 1 ; 6 B. L. E- 
(e) Feiikaiu Somaganh v. Kutmm Dkom, I. L E,, 5 Mad., 184. 
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SQ3tion 16.— Of Sales of Beversions, Bights of Entry to. 

Uiidei the Roman law all things adapted to commoice 
and 5^iaHptil)!e of appropriation may be soldj unless the sale of 
ti.ei i is prolnbitoJ by Law, There may bo a valid sale of a 
tiling wlncli is not in existence at tliedato of tlio contiacfc, as tlio 
future produce of an estato^ and even the chance of gain may 
be sold^ such as the hope of a succession or the cast of a net. (a) 

Under the English law, a bond fide sale of a reveisiooary 
interest cannot be set aside, whether the vendor be an heir or 
not, unless fraud or imposition be expressly proved, or be im- 
plied from the inadequacy of the coiisidoration or other circum- 
stances attending the sale* (6) 

The case of an heir selling his expectancy stands on its 
oa sales own grounds, and very slight circumstances will 
burs, enable equity to set aside the con ti act. An un- 

conscionable bargain made with an expectant heir shall not only 
be looked upon as oppressive in the particular instance, and 
tiieiefore avoided ; but 3.^ pernicious in princqde, and therefore 
liqu-essed. There are two poweiful reasons why sales of rever- 
sions by heirs should be discountenanced : the one, that it opens 
a door to taking an undue advantage of an heir being in dis- 
tressed and neci\ssitc>us circumstances, which may, perhaps, be 
deemed a private reason j the other is founded on public policy, 
iaorcier to prevent an heir from shaking otF his father’s autlior- 
itj, and feeding his extravagances by disposing of the family 
estate* But a bmd Jide purchase at an auction, of a reversion, 
cannot now be impeached* (c) 

The lime, however, is more particularly attended to in 
gates of reversion ; for it is of the essence of justice that such 


Sitidlts in Iaw, p, 208 ^ 

i mim% *? . * B it Ih «d. p. 314 

Baft4y*Book of Tx^opetty Lav, 7th Ed., p, 
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eoiiferacts should bo executed immediately^ and without delaj^. 
'So man stils a reversion who is not distressed for money ; and 
it is lidiculous to talk of making* him a compensation by giving 
him interest on the purchase-money during the delay, {d) 

Under the Transfer of Property Act, 1882, the chance of 
an heir-apparent succeeding to an estate, the chance of a rela- 
tion obtaining a legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be transferred, (f) But 
this provision does not affect any rule of Hindu, Muhammadan 
or Buddhist law, nor any right or liability arising out of a 
legal relation constituted before the Act came into foice, nor 
any lelief in respect of any such right or liability. (/) 

The plaintiffs sought to recover from the defendant certain 
Sale of expec property tinder a deed of sale executed in 1851 
dTan! ifectfuv" ^’3" mother and natural guardian, the do- 
Titie by «afcoppei fendant being then a minor. At the time of 
the execution of the deed, the defendant’s iiiteiest in the pro 
perty in question was merely a reversionary one, expectant on 
the death of two widoWb, who did not die till 1870 : Held that 
it lay on tho plaintiffs to prove a justifying necessity for the 
sale, and that in the abs^nice of all evidence on this point the 
suit must fail y) Upon the qimstion \’ihether the defendant’s 
interest in the propeity at the time of the execution of the 
deed of sale by his mother, being a mere expectancy, was 
capable of being the subject of sale at all, the Judicial Com- 
mittee of tho Privy Cuiincii said that the question was ^'one of 
general importance, and one which their Loid^hlps, who do not 
sit here to determine abstract questions of law, would bo un- 
willing to dctmiaiiie in a case in which no decree in favour of 
tho plaintiffs can be passed. They w^ere certainly not prepared 
tt) affirm tlmt such an Interest can he made the subject of 
a sale, still less that it can be made the subject of a sale 
highly speculative as any su^^h sale must be, by a guardian 

V. & P., llth Ed,, p 292. 

h) Act IV of 1882 , mv Q, {«). See aho ank pp 

(/I IM,mc 2,iv)&id 

{^) Dooh Okufid V, Mnj Boakun Lul Awmltf 6 Calc. B , 528 (P, C.) 

vl 
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acLiijii or li'iuii ;iM.. *0 ot oii bolnilt of an infant. The deci- 

O 1 i 

sioil i)i thiy Do.ii J which has been cited by the Judge of the 
iuuw Coiivty is not precisely in point, but it goes far to show 
tiJLi the piiiicipic of Euglibh law which allows a subsequently 
aot|iured iiiiertst to feed, as it is said, the estoppel does not 
apply to llindii eonvfnnnce*?.’’ (h) 

the puH'ha'^er knowo the interest he is buying is a 
con rill one, lie be prtsained to have bought it at a risk. 
4 peitooii, who wdih notice, !ui}& piuperty suliject to a contin-* 
geiicy, wiiieli may defeat or destroy the interest which is the 
subject of saloj is not entitled lobe relieved from his bargain and 
to recover the piirchase-monej, merely because the contingency 
eonleiii plated actually happens, and the property either does not 
become, or ceases to be, available for his benefit, {i) The 
Cliaiicerv mends no man’s bargain. Caveat Enipfor is a very 
neetiless advice, if Ohaneery can e^stablish another rule instead 
of it by declaring that equity must buffer no man to have an 
ill Imrgainf’ (j) 

A reversionary contingent interest subject to the life-estate 
of a Himlii widow may b(‘ asbignod. The assignee of such an 
infero'^i Is entidetl to restrain the widow from committing 
wistc. (/t) We see nothing so peculiar,” said the Calcuita 
High Court (Haikes, and Pandit, J.Jd, “in the position of a 
Clindu roversioner lliat he should be excluded from disposing 
of his contingent interest if he pleases. It is true that the 
rwersiouerof to-diy may not eventually prove to be the heir 
who succmlb to the p^mperty at the death of a Hindu widow, 
but that is a risk that tlu» purchostu* has to encounter and cannot 
invalidate liis purchase. Neither can such purchase deprive the 
neare^sit relations of the deceased husband of the exercise 
ut that free agency which under the Hintln law they possess^ 

{h) Ihali CkunJ lirij Lift Awmti, C'alc. E., (P. C) 

S©« al^o KiU Ohmdff w Slab Chmdeit^ C B L B., 501 ; 15 W.K., 12 (PC); 

Mhdio Somiinn v, I^snr OJfnwdej% 11 B. Ij. E., 30. 

(I I Tidiul Singh v, BineBrntr Laf Baho&, lb B. B. R,, 208, (P. C.) 

\ Pff CuANCf itoa pixcE, Ma^mrd v. Mo$kv* 3 Bwauston, 

mi pp, ffP* 

(t) v. Ml, Mmm 
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as the sincfioiiino^ th< ‘t** i f t]\c ,7 m ut a » Iv^r 

Imsliaiid^s {iroportv lo xhi^ e\t nr ? L, tli [11 iHn h^r 

all tliose mathn’s e m-'il ummIi: i>.. vw-i' 4 i i pai a*nn itieai^. 
!jot tills was foi Mm loaor ul * iM na'*- Mi j”c Coiirr, Jf, 
tlien tlio roversiu!i<«! la aM 10 

liis position, wo Sf*o no roo'^on o* ^ - *Io ofn* "* o ild na l*a\ 
tho same moans ol* i’ ’ ^ < hv an r 

lifm. as tlio ^ ^ ] .’a ^ .t , p ^ 

roiains his rlulit«, T.a i n \ *•.« aioshHP 

life-ienant from C'-iiLonaja^ noi I1i!»!ii 

reversioners, but is a n,abt, it u] j \ o hit. hi la all vLo 

have such intoresM tofioiori MO Ti^ < kcIooss of th^ ^ 
dicta was (piostioned i>y Jli. duskier Ph vln in a latin* 
case held that daring the o\id^ tio'- of 0 IF nln v idf » ^ ihtere-i 
In an estate, the assii^'nm of a ro\.M ^lonain h^ii p, liudnnd 
has no interest therein as saoh a^^la'aco, ^^ifoh v. ;i| onahlo him 
to bring a suit to hare a inmtj:a<‘0 aiM doe 00 aifeelinv Ibo 
estate sot aside. This is so oven though ilm ac^ignee Is the next 
heir to the property after the assignor, (m) Blr, dnsiiec Pheir 
said : It appears to mo that pending the existence of the 

xvidow^s interest, the assignee of a Himlu presumptive heir has 
no interest in the properly of the deceased person of whom I he 
assignor is the heir. He has only a pe 7 \^onai right under his 
contract against his vendor, a right which be would be able no 
doubt to enforce againei the vendor xvhenever the latter should 
come into enjoyment of the property by the death of the widow. 
It may even be doubted whether ho could enforce that contract 
against his vendor’s sons, supposing the vendor died before the 
property fell in, and his issue took it after his death, for they 
wmuld take, not as heirs to their father, hut as heirs of the 
‘ original proprietor. It is not necessary, however, that I should 
express any definite opinion on this point While the widow is 
alive, she has, to use English terms, iho whole estate of inlieri- 
tanoe in her. In this view, the a'^signee 5 s In all respoefs a 


(I) MarslialFs Boport at p 

{m) Mm Ok^mn Fui v Myrn* Mam 3 B L F O. C , 70 
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stranger to the propertjj and will remain so til! the time comes 
when he can claim the benefit of his contract with the assignor.’* 
In Maja Sahib Prahlad Sen v. Baboo Budhu Sing (n) and 
in Rani Bhohosit 7 uIan JDasi v. Tssm^ Chtnder Butt (o) the 
Judicial Committee clearly stated their view of the law to be 
that the execntion of a bill of a sale by a Hindu vendor does 
not pass an estate, unless there be a transfer of possession 
actual or constrnctive, and that, consequently, tlie sale of an 
estate by a person who is not in possession cannot operate as a 
present conveyance, nc* enable the purchaser to sue in eject- 
In Bai Sumj v. Dulpatram, a Full Bench of the Bom- 
bay High Court followed this ruling of the Privy Council and 
held that a Hindu vendor cannot by a bill of sale pass corporeal 
property of which ho is not in possession, but that he may convey 
a right of action, — a right of entry or equity of redemption-— 
either in express terms or by the use of such language as indi- 
cates that that, and nothing else, was the intention of the bill of 
sale. It must be confessed/* observed Melvill J., ^Hhat it 
savours somewhat of technicality to insist that the result should 
be wholly different^ merely because the bill of sale purports to 
convey the estate itself, not the right of entry or the equity 
of redemption. It is not, however, a disadvantage that persons 
in this country should be compelled to do what they seem very 
unwilling to do, namely to state the truth, and express their 
real intentions^ in the instruments which they execute. It would 
tend to honest dealing if, in such documents as that redied upon 
by the plaintiff in this case, the vendor were to admit that he 
was out of possession, and was merely selling his right of action 
instead of falsely pretending that he sold an estate of which he 
was in possession, and that he put the purchaser in possession 
at the lime of the sale. We do not, therefore^ see that we need ' 
ha astitulo to find arguments for explaining away the Privy 

(») n M. I, A., 2757307'; B. a, 2 R U E. (P. QX 111. 

fillB. L.B (EG.), as. 

E#* J.,. in Bmi v. I L. B., 6 Bonj., 3S6. 

^ II Iwp In mind thait the eonteyanw 'in these two cws 

m tpeen Wv# charaete. 
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Council decisions^ and we are quite prepared to follow them to the 

Ml extent to whichj we think, they were intonded to prod” (q) 

A Hindu, whose estate is in the possession of a trewpasser 

Sife of li^u or niortffapree. may sell iiis ri^ht of entry as snch, 
of entry by a . . . ^ ^ 

Hindu. or his equity of redemption as such, and the 

purchaser may thereupon sue to eject the trespasser or to redeem 
the mortgage ; (r) but in the Bombay P^e^i^lency a bill of sale 
by a Hindu vendor,, purporting to convey the estate Itself] exe- 
cuted hy a person ^vho is not in possession, cannot operate as a 
present conveyance, nor enable the purchaser to sue in eject- 
ment. Cases, however, will often arise in wiiich, though a bill of 
sale may in terms purport to convey the property itself, yet it is 
clear upon the face of the instrument that the intention of the 
parties was to convey the right of entry or the equity of 
redemption, and nothing more. In such cases the Court should 
not lay stress on the mere terms of instrument which follow a 
certain established usage, but give effect to the intention of the 
parties, and recognize the purchaser’s right of action.(«) Wherea 
Hindu vendor in the Bombay Presidency sold his share in certain 
land, but expressly stated that he was out of possession ; that 
the land was in the possession of a third party to whom it had 
been mortgaged without the vendor’s authority ; and that there- 
upon he, the vendor, empowered the purchaser to bring a suit 
against the person in possession in order to recover the vendor’s 
share in the land, with mesne profits : Held that what the deed 
contemplated was nothing more than the transfer of the right 
of entry, although according to the invariable mode of expres- 
sion in such documents, the vendor professed, in terms, to con- 
vey the property itsdf. Meld further that the purchaser ac- 
quired the same right of action which the vendor possessed, 

• notwithstanding that the vendor was not in possession at the 
date of the sale, (1) 

ig) Bai Surm v Dalpatmm Ba^aBhmher^ I. L. E., 6 Bout, 380 (PB.) 

it) 25 W. E , 4B ; 14 B, H B., 307 ; L L* B,, I Oal 297. See mie pp, 
49—50. 

(«) Fm* MBUvjiin, J., L L. B., 6 Bom at p 386— S7. 

{0 Vaiudm Mari Fatomdhan v. Tutia Narafo^, LL.B., 6 Bom., 387. 
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A sale among Muhammadans, unlike a sale between 
Hindus, is valid as against a third party, even though the vendor 
was not at the time of sale in possession of the property sold, (u) 
Alleged purchasers, whose vendors were not in possession 
Purclta«e with- and who pay nothing for what is said to have 
fi^oarvento them, are not competent to main- 

in posisemoTL tain a suit for j)ossession of the property in 
dispute, (r) If a man contracts with one who has no title, who is 
not owner or entire owner, the maxim caveat ernptor applies and 
lie must suffer the consequences. As a general rule, Courts in 
India discourage speculative purchases and sales of doubtful 
titles at a nominal or grossly inadequate price, and will not help 
the vendee in recovering back his purchase-money, if the bar- 
gain turns out a losing one. (tv) 

Where N alienates to K a moiety of his title and interest 
Chaniperiy. in certain property under an ekrar or agreement, 
to enable him to meet the expences to be incurred for its 
recovery, this ekrar is not a present transfer but an agreement 
to transfer so much of tbe property as may be recovered ; and 
the plaintiff who purchased from K cannot recover against the 
principal defendant, the person in possession, who was no party 
to the dead. Such a suit is based on a transaction which is 
void as contrary to public policy, (a?) 

Under Stat. 11 & 12 Cap. 21 the reversionary or con- 
tingent interests in land of insolvents in the Presidency-Towns 
are liable to be sold by the Official Assignee for the beneifit of 
creditors. But discretionary power is vested in the Insolvents’ 
Courts to delay or postpone such sales (if necessary) and to 
make such order touching the sale or disposition or manage- 
ment of such property as to such Courts may seem reasonable 
and beneficial.” (t/) 

{u) Adam Mhan v. AlarakU, I. L. B., 6 Botn , 645, 

It?) Mhhoath Dev v. Ohmnd$r McMn Dftt% 25 W. R., 165. 

(p) Muhamimd Mchidin v, Oit&pU Ummache, 1 Mad., 590 ; Malm 
0haUBfim Qhmdm^ Ohatimim^ 1 Ind. Jar., H. S., 268. 

|%fa Bewcfcri The Qonrt of Warde^ 20 W. E , 446. 

$m Pur^a Frmad t b* B., 5 C?al 4. 
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C^IiAPTEIl V. 

TEA.WSFEB OE WA^JF ^ OB BEBUITEB*^ PBOPEIITT, 

One test of an oiidowinent as io \^hei-lier it In hml fvle or 
of endow noiniiial, \h to <;ee how the hminlrr hinisel f treaied 
th(^ nul how the (h ccnhiints hare since 

tiealed it (z) 

Pioporty inny bo given away or devised subject to a trust 

in favour of an idol or for some religious or charitable en- 

dowoienf, fu) Where property is vliolly dedicated to pious 

purposes, it can not be sold ; bat a shebalt may alienate a 

reasonable portion of the endowed propertj-j if iho alienation is 

absolutely required bj" the necessities of the inaiiageiuent, such 

as the restoration of the idol or the repair of the temple, {b) 

A Hindu by vill devised certain proptudj, consi^ding of a 

Coloiable dedi- familv dwelling-house and hind, to trii&tees for 
cat i o 11 1 0 a n 

idol ever, tor tiio resulence, inaiutenanco and per- 

formance of worship of certain family ido’s, and appointed his 
sons and their descemiants in the strict male line to he sheljaifs 


* Waqf in its primitive sense means “ detention.*^ In the 
language of the law, it signifie's the appropiiation of a particular 
thing to pious or olniritahle purposes. Upon an npprojnintion becom- 
ing valid or absolute, the »su]<‘ or transfer of the thing appropriated is 
unlawful, because (»f a saying of the Proplmt Dost ow tine actual 
land itself in cliarity in such a manner that it no longer shall be 
salenhie or mheritaide/^ Hamilton’s Hedaya (Book XF), p. 33 L 

t File \\s>nl DJmiter ifrom Banskrit Devafm) moans property 
dedicated to a gnd goddess. It applies to lands gmuted for the 
jBup}«3rt of a Hindu shrine or temple. lands are imibtly 

rent-free ; and so are Urnhiwftar (land originally given to Braliminsb 
K nsb !Htrpa n, (gi\en to Krishna), Plroitar (huid originally given to a 
Muhammadan saint) and Fakirottar (land t?rigiimlly given to a B'akir). 
But all these are fi:e<picntly the subject of sale by local eustoin. 

(j?) Ganf^nnnrnin Sirhir v Bnndabmj O Fur 3 W. IF, 1 42 

(ei) Somttiiu v. B. M, Jaqgui Bmmilan 8 L A , Utk 

See also /UdmOw/i DnU v Dttrga Ohumn OktfirrFa^ I. L it, 5 CVd 438 
(5) Takboonnm$u JJf'bm v. Euomr B/aua Kiuhor& Moij^ 15 W, |i , 
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of the idols for ever, mabing x'^rovision for tlieir residence in 
tlio family d welling. lionse ; the will also contained a danse 
restraining any partition, division or alienation of the property 
so dedicated to the worship of the idols* The testator appoint- 
ed the trnstees executors of his will, and by a codicil bequeathed 
leiraeies to vaiious members of his family. In a suit against 
tile executors to recover a legacy so bequeathed, it was held that 
tlic (hnise of the property to the idols was void and inoperative, 
as being a seltlomont in perpetuity on the male descendants of 
the testator, and for their use, and 7iot a real dedication for the 
worship of the idols, (c) 

Although a pi operty wholly dedicated to religions purposes 
Sale of pro- cannot he sold, yet where a portion only of its 
tuLY profits is charged for such purposes, 

of an idol the property may be sold subject to the charge 

with which it is burdened, (d) 

UeligioLis endowments in this country, whether they be 
Hindu (DmistJum) ^ or {Sevdsfhrm) f or Mahomedan (Wa(jf% 
are not alienable, though the annual revenues of such endow- 
ments, as disiingiiished from the corjnis, may, for purposes 
os*.ential to the tomple or other institution endowed, be occa- 
sionally pledged :(c) e.r for the proper expenses of keeping 

up the religion’’? worship, repairing the temple^ or other posses- 
sions of the idol, defending hostile litigious attacks, and other 
like objects. The power, however, to incur such debts must be 
measured by the existing necessity for incurring them/’ (/) 

Where, however an endowment is merely nominal and the 
Fora i a a l de- property has been dealt with as private property, 
btttter. ^ property is valid under the Hindu 

law, (g) A purchase in idol’s name is not unfrequeiitly a mere 
Immm i tni nsac t ion . 

^ L dev -Tirotl ; ^ place, f H = wor'jinp, service, 

(fi) FronmtJio /Mnee v. Madhika jHmsad 14 B. L B, 185. 
ig) MmoG Dhii V, Km^en Okunder Gm^ Goammj li W, 200, See 
Buii F, Doorya Ohmm L. R., 6 L A, 182. 

61 V CMntanmn, I. L. B,, 5 Bom- 383. 

W ^ Skmh, li. B., 2 L A-ji 151, 

W.Mprt V, id. 2i8 j Se^ alw ifo/w- 

f«iw# V. £i0mm4» 15 B. L. B,, 
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I'he plaintiff sued as the Sebait of a ceriain idol to re- 
cover possession of a ajamindari bj setting aside 
an alienation thereof eftected by liis gnmd- 


Alieimtion of 
propertj iw idol’s 
name. 


mother j on the ground that it was debiitler property dedicated 
to the idol, and consei|iiently inalienable. It appeal ed that the 
property in dispute was purchased by the giandfather of the 
plaintiff in the name of the idol, which was set up merely forliis 
private worship in his own house without any priests to perforin 
regularly any religious service for the public benefit of Hindus^ 
and that the property had been dealt with all along as his own 
private property. It was held by the Privy Council affirming 
the decision of the Caicuita riigh Courts (i) that this was a 
mere nominal endowment^, and consequently the alienation 
thereof was not invalid ; and (ii) that a property purchased by a 
man in the name of his own idoh which no one except himself 
has the power or right to wmrship, is not the property of the 
idol, but the property of the pei*son who purchased it. (h) The 
Privy Council made the following observations : — The idol 
was not set up for the benefit of public worship. There are no 
priests appointee^ no Brahmins wffio have any legal interest 
whatever in the fund. It is not like a temple endowed for the 
support of Bralimins for the purpose of performing religious 
service for the benefit of any Hindu who might please to go there^ 
We constantly have suits claiming certain turns of worship, btit 
here there is no turn or right of worship established. Tliere is 
nothing stated in arty way to show that tlie MablrfijS intended 
that the idol should bo kept up for the benefit of his heirs in 
perpetuity ; and before it can be established that lands have been 
endowed in perpetuity^ so that they can never bo sold and must be 
tied up in perpetuity, some char evidence of an endowment must 
-be giten. Hone of the essentials of an endowment are stated. The 
Mahirij^ appears to have purchased the prdparty in tie name of 
the idol, and that is all Then he deals with the funds of the 
lids as if they were his own property. There is no evidence at 
all of any of the essentials of an endowment In favour of the 


(It) D^hya t« Epnwurm^ 15 B. Ii* M |3fi 0.) 

IT$ note. 


wl 
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Mol In tie case of Mahatah Chand v. Mirdad Ali (t), whict 
was a very similar case, it was held that, when an endowment 
is merely nominal, and indications of personal appropriation 
and exeicise of propiiefcary right are found, a sale of the pi o- 
perty is valid under the Hindu law. It appears, therefore, to 
their Lordships, upon the authority of that case, and upon the 
principle of endowments, that this was not an endowment 
by the Mah^iUjl in perpetuity for the benefit of the idol, so as 
to establish that the property so conveyed to the idol was to 
be the property of the idol for ever, and that no body could 
alienate it. Suppose the Mah^r&jd had established the idol 
in his house, would any body pretend that he could not sell 
his house ? He could sell the house, notwithstanding he had 
put an idol there. Here there was no endowment, no priest, 
no public, no one legally interested in the worship of the idol^ ex- 
cept the MahliSj& himself, and nothing to show that the Mah4- 
r&ji intended to establish it for the benefit of his sons or heirs, 
or any body else, in perpetuity. [The MaharSji having pur- 
chased the property in the name of the idol, mortgaged it to 
one Nundy for a sum of Es 3^, 000 ; and upon his death the 
property was again mortgaged by bis widow to the predecessoi s- 
in-Mtle of the defendants to pay off her husband’s debts, includ- 
ing the sum due to Nundy. The defendants were in possession 
nnder a conveyance from the mortgagees who had foreclosed.] 

In the case of Gosam v. Gosain (j) it was held that if a 
Hindu purchase property in the name of his son, the property 
is not vested in the son, but remains vested in the fathei who 
purchased | and so with regard to an idol If a man merely 
purchases property in the name of his own idol, whom no one, 
except himself has the power or right to worship, the property 
is not the property of the idol, but the property of the - 

f^ho purchased ih.*...Now both the Courts in India have foiirrf 
there was no real endowment, and their Lordships euiirely 
jk) 

t Of R a VA I, _ 
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In Jadubimdu Adkikari v. Lokemth Giree (I) the Higli 
EH^eiitiais of a Oourt of Calcutta, upon a review of authorities, 
debutter estate. down the following propositions of law 

I. That a debutfcer estate is simply an estate burdened with 
a ti list for the woi&hip of the idol, and not a trust for the family 
of the grantor. 

II. That so far as the grantor of a debutter estate retains 

How far aliea- any beneficial interest in the propeity, such in- 
able subject to ^ i . . I 1 1 1 t* X* I 

trust teiest IS just as much capable oi alienation by 

himself, or his heirs, as any other description of propert.y. 

IIL That \\ here the purposes for which the lands wer# 
By awgnmeiit dedicated are provided for in the assignmeiil 
theieof, such assignment is valid, although the transaction 
amounted to champerty. But it has been held by the Privy 
Council that on the broad principle delegatus non potest delegare 
there can be no assignment of a trusteeship and of trust pro- 
perty for the peemiiafy advantage of the trustee, nor could such 
assignment be validated by any proof of custom, as such custom 
was bad in law. (m) 

A Mohunt in charge of an endowment, with only a life- 
Sal« by a MohanL interest in the property, can not create an in terest 
superior to his own, or, except under the most extraordinary 
pressure and for the distinct benefit of the endowment, bind 
his successors in office. If a purchaser from such Mohunt 
retained possession after the MohunPs death, the successor to 
the guddee would have a causa of action against him fiom the 
{fete of the election ; and no length of possession during the 
vendor’s life-time would give the purchaser a valid title as 
against the new head of the endowment, (n) If this were 
go/* mM Morriss, J., any Mohunt who was inclined to 
f^aste on 'to endowment, and who lived long enougit 
might ruin the property entrusted to Ms charge^ ’tud imt& M$ 


(U Fer ifouMAX Awn Baiot, JJj5^MarshalI*s Bep , 
lim) Sajak Fama Faim v. Mavi Yurmak , 4 1. A., 7MS. 

fs) Mokmi Bvrm ^mmp J)us« v. Mkmee Jla, W W. B . 47i. Em 
also Kkum$ Ukami v. MukaSm Qtri^ 13 314 ; pQ$t p. 3T2, 
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zn 

successor remediless, if more than 12 years had elapsed sine© 
the alienations/^ 

The case of a person alienating property which he holds as 
the Sebait of an idol is analogoos to that of a Hindu widow 
alienating ancestral propeity ; and the question as regards th© 
power of a Sebait to grant a patni of the debutter land, is 
wdietlier, looking to all the ciicumstancos of the case, the alie- 
nation was a prudent and wise act in respect of the purposes 
for which he \?as Sebait ^ and in estimating the validity of a 
purchase of the patni rights, it ought to be considered whether 
the purchasers satisfied themselves as far as they could that 
there was a fair and sufficient ground of necessity for the alie- 
nation (o) 

A grant to a OowCimi and his disciples in perpetual suc- 

Graiit to a cession, coupled with directions which practi- 
GosVcimi and his „ , , ..i 

dwciplts cally make li an endowment of a mam with a 

particular line of celebrants of the worship therein, does not 

entitle an individual Gos^dmi to incumber the endowment 

beyond his lifetime (p). A grant to a Gosvdmiand his desciples/* 

said the Bombay High Court, is intended by a Hindu grantor 

to bo a perpetual fountain of merit producing benefit; to himself, 

and this intention would be entirely defeated by the diversion of 

the gift at the will of any unprincipled successor of the original 

grantee to purely secular uses. In the particular case before 

us, the Qoivimu are the ministers of a math^ and the Beshwa in 

making the grant enjoined on the grantee, in words sufficient 

to constitute a trust, the celebration of worship to the goddess 

Shree—/^ the recitation of prayers, and the entertainment 

of the peon Such objects, however some of them migtt, 

ding to IJnglish notions, he deemed superstitious uses, mre 

aI|oiyable and commendable according to Hindu law. Evep of 

t|e property belonging to a family, it is prescribed by KAty- 

liana {q) that any poi tion once assigned for purposes of reli- 

iWl be excepted from partition so as to be kept available 

Mrmi% 12 #4 A , 2S|. 
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for its intended object In Bengal it has been held that a 
Mohiinfc in charge of an endowment cannot except distinctly 
for its benefit incumber it beyond his own life,(r) and we think 
that the case of the Gosvdmis holding under the grant we are 
now consideung falls within the same principle* This 
being so, an individual Gosvdmz, was in oiir opinion no more 
at liberty to sell the cudowmeat than a tmtamku^ the endow- 
ment of his office.^^ 

A Hindu widow, together with the next heir, joined in 

Assignment of assigning to the defendant a debiitter estate, in 
clebutter land. , , ^ . 

Champerty. consideraiion of the defendant conducting, at 

his own cost, proceedings for the ejection of Brahmins and 
Banians then in occupation as Pujaris to conduct the worship 
of the idol ; and upon the condition that he should thereafter 
conduct such worship, and out of the proceeds and ojflFerings, 
retain three-fourths for his own purposes, and for hospitality to 
pilgrims and strangers, and pay the remaining fourth for the 
maintenance of the widow and the heir : Held that the assign- 
ment was valid, the purpose for which the lands were dedicated 
being provided for, and that although the transaction amounted 
to champerty, that was no ground for treating it as Invalid. An 
assignment between Hindus ,of property the subject matter of 
litigation, on conditions which constitute champerty, is not on 
that ground invalid, {s) 

A plaintiff who seeks to set aside an alienation of lands on 

iait to set aside the ground that they are debutter L e.. dedicated 
& sale of de- ^ 

batter property, in perpetuity to support the worship of an idol, 
must give strong and clear evidence of the endowment. The 
tmm fact that the rents of a particular mahal have been applied 
far « tettsiderable period to the worship of an idoi^ ip not suffi- 
ddut proof that the miahEl is debutter. 

Se'bsit or manager of a debutter estate has authority, 
Powers el a where the purposes of the endowment require 
it, to raise money by alienating a part of the 

If) Snrtmp J}ms v, 12 W* B., 4*71 p. S7L 

14 AdMmi v, Math Marsh., 30B. 
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estate, his position being analogous to that of a manager of an 

infant heir tinder the Hindu law* 

The written conveyance of certain lands stated them to be 
debatter and to be alienated to raise money to repair the temple 
of the idol. In a suit to set aside the alienation, it appeared 
that, at the time of the transaction, the temple required repairs, 
but that the vendor had not applied the whole of the purchase- 
money to that purpose, There being no evidence of any eollu- 
Sion on the part of the purchaser, or that he was aware at the 
time of the purchase that the money was to be applied other- 
wise than the conveyance e.xpressed, held that the sale was valid. 

Even it it had appeared that the purchaser had notice that 
the whole of the purchase-money was not required for the pur- 
poses of the endowment, but that part of it was to be expended 
on other objects, an action would not lie to set aside the sale 
altogether, since the purchaser would be entitled to be reimburs- 
ed so much of the money as had been legitimately advanced, (t) 
A person who succeeds his father as SAak or trustee of 

iV ft""', '“t " '’J- of 

Sillier done m fraud of the truat Mr. Jnstioe 

Jiemp m passing the judgment of the Court observed : It 

appears that the whole of the property was endowed property. 

I is not, therefore, such a property as the plaintiff’s father could 
sell burdened with a trust. It is resumed rent-free debutter 
lands-lands endowed and the proceeds of which are appropriated 
to the service of the idol. The plaintiff succeeds his father as 

bound by 

any acts of his father done in fraud of the trust,” (u) ^ 

Whore laud io dodioated lo tto raligiouo „,rloo. „ 

tud oouBStai. i„ legal oo*. 
^^.hon WW of th, idol; aod fU 
P V * , * property, hat onjy the 

^ zeroise pi 

,,'^1^1^ 9 emuoi alienate th^ groperfy^ .th ough she 

I mi. X. T., Br a 
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create proper derivative teBiires and €\«^iates eonfornia!)le to 
usage* To create a Hew and fixed rent for all time, thoiigk 
adequate at til© time, in lien of giving tlie cmdoviBcmt tlie 
benefit of an augmentation of a variable rent from time to 
time, would be a breach of duty in a Sebait, and is not there- 
fore presumable, (v) The giant of a patiii tenure by a Sebait 
may be valid, if made under special circumstances of necessity ; wj 
but it is very questionable whether specific performance of an 
agreement to gumfc such a permanent interest in land can be 
enforced against a Sebait or other manager of endowed pro- 
perty. (x) As a rule, therefore, the Sebait of a religious endowment 
is competent to lease the endowed lands to the best advantage 
and to appropriate the proceeds thereof for the purpose of keep- 
ing up the worship of the idoh(y) Indeed, without leasing 
out the lands, said Mr. Justice Kemp in a case where the lessee 
had been ousted by his lessor Sebait, it would be impossible 
to provide for the expenses of that worship and to can*} out the 
object for which the lands were endowed. Therefore, there being 
no allegation that the juinina at which the lands have been let 
by the defendant (lessor) is an inadequate or improper jumma, 
we must hold that the plaintiff (les3&ee) is entitled to hold pos- 
session under that lease during the life-time of, or doling such 
period as the defendant shall continue to be the Sebait of these 
endowed lands, as the pottah no doubt is binding on the 
defendant/^ 

The representatives of three out of four Hindus, who 
Debutfcer pro- were joint Sebaits, managing debutter property, 
pertj be g^|. alienation made by B, the 

Jide dealt ^ 

with » such and fourth Seb«ait alone. They did not make B 

a©li«»s private . , % i .1 t . n t 

pro^py. a party to the suit j nor did tiie phontiiis ask the 

assistance of the Court to make him one, under sec. 73 of Act 

. ^ ^ 

(«?) Mhkamme SMBessuree v. Madmnn^tk 13 M, 

L Af ?7d I U W. B., 0.), IS. 

Tahbomma Mibm v, Kumar Bhamhkha e £ 0 ^^ 15 W, K., 228, 

(;p) V, Mmihm Sudan 1 W. B., 4. Bm ai» 

Ths iS^eihcEekdf Act, |I of 1871) sec, 21, cl. (b) 

{^) At mm Mmer v, Jngg&math Indrammmt^ 18 W E., 439 
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VIII of 1859. It was decided by the Privy Council that B 
was a necessary party for he was a member of the body of 
Sebaits and ought to be on the record as a defendant in his 
personal capacity, and answeiable for the costs of the proceed- 
ings aiising out of his alleged misconduct, (z) “As it is ” ob- 
served the High Court of Calcutta, “ B has been allowed to" 
make away with the endowed property, appropriate the value 
of it, and then to bo a svhstantial though unseen co-plaintiff in 
recovering it from the purchaser.” Sir Richard Couch in deii- 
veting the judgment of the Judicial Committee in the case affirm- 
ed the decree of the High Court upon the following grounds .— 
“ That motives for keeping B oat of the suit existed may 
be seen from the nature of the previous transactions. He is said 
in the plaint to have been put in possession of Keshabpur by M 
who was at that time the Sebait j but it would seem, from the case 
m.ido in the former suit that though the deed of partition was 
discredited in the former appeal, (a) it was under colour of some 
executed between the members of the family 
that B obtained the possession of Keshabpnr as early as 1841, 
and so through the act of the very persons who are plaintiffs in 
the present suit. Having thus obtained possession he subse- 
quentlv made a conveyance to Anand Gof al, his nephew, on the 
i7th of September 1861. Whether this conveyance was only a 
beaamt transaction and B continued to be still the owner of ‘the 
property or whether which is possible, B sold it for a sum much 
under its value as an advancement to or in order to benefit his 
«ephew is not clear ; nor is it necessary now to say which was 

aIuTg” r'" ! ^•■“saction. There is evidence that 

M i-«oewed rent for eome portion, of tbe propertv and that 

Wt; forB..5,aOO, and the other moiety to the other defendant. 

a f- 1- 

} * i 'l '■ - n 
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on felie IStli of July 1871, for Rs. 6,000. It ib clear, and is iiot 
disputed, that these prices represented the full value of the pro- 
pel ty. The defendants gave the full value and held the piopeity 
iof some time. Then came the appointment oi Sebaits on the 
2^nd of August 1873, of the whole family, including 3, by 
viitue of which thi& suit is brought. Now the defendants 
having paid the full value to Anund Gopal, and there being this 
case with regard to B w^hose acts could not have been unknown 
to the plaintiffs when they appointed him joint Sebait, that ha 
had paited with the piopeity which 'v’vas debutter, and through 
his conduct in so paiting with it, it had come to be sold to the 
defendants. The plaintiffs, the other members of the family, 
seek to set aside the transaction, to recover back the property, it 
is true as debutter, but under circumstances which raise a con- 
siderable suspicion whether the object is to treat it ivhen it is 
recovered as debutter, or to have the benefit of it for them- 
selves. The ^vhole transaction seems to be of such a character, 
that, if there is a case in which it is just and proper to give 
effect to the general rule that all the parties inteiesfced in the 
subject matter of a suit should be joined in it, this appeals to 
their Lordships to be one.’’ 

An assignment from the persons known as the urallers 

N 0 alienation Qf Traoliaramana pagoda and its subordinate 
otiiigntoi 

Management of ehetroms to the Apnellant of the uraima right, 
a Pagoda by . i , /» " i « r t ^ % 

(jnstxim. or right or management theieof, was held to be^ 

beyond the legal competence of the uralleis, both under the 

common law of India and the usage of the foundation, (6) 

A purchaser for valuable consideration without, as alleged, 

notice^of laud^ baiug dedicated to the religious services of an idol 

^ was Md ^ notice of the trust, his title being 

through fhe deed of dedicadon and the old ^ 

registered ih ^he Collector’s Registry, and it^ vaji further held 

that the of |itoviug histjtte as purohaser ex|,ip^pt from such 

' — 

f ‘t I r 

. (^) *^4^# V^m^k f, Mm* L. B , 4 1. 

xl 
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SUCCEEDIISrO SEBAITS WHEN BOUND. [Chap. ¥. 


trust was on liiiii. It lay on him to shoto some subsequent legal 
cofiveTsioii of the hinds to the ot^dinaTy uses of pTopeviy* (<?) 

Til© property of a temple cannot be sold away from the 
S e r V ice-land temple ; blit there is no objection to the sale of 
saleable interest of a servant of the 

temple in the land belonging to the temple which he holds as 
remuneration for his service; the interest sold being subject in 
the hands of the alienee to determination by the death of the 
original holder, or by his removal from his office on account of 
his failure to perform the service for which the land was held. {<^) 

The respondent, on the 27th of February^ 1852, and the 
25th of July, 1854, obtained two decrees against the Sebait of 
an idol upon his bonds for the repayment of moneys alleged 
therein to have been borrowed for the service of the idol and 
the expenses of the temple. Both decrees directed that the 
debt should be paid by the Sebait personally, or else realized 
from the profits of the debutter lands. In a suit by the 
Appellants as Sebaits in succession to the judgment-debtor 
to set aside the said decrees, and to have the debutter property 
released from attachment issued in execution thereof ; IJeld^ 
that the decrees, being untainted by fraud or collusion, and 
having been passed after the necessary and proper issues had 
been raised and determined, are entitled to the force due to 
judgments of competent Courts, and are binding on the succee- 
ding Sebaits, who form a continuing representation of the 
idoFs property* {^) Their Lordships of the Privy Oouncil 
observed ; — Notwithstanding that property devoted to religious 
purposes is, as a rule, inalienable, it is, in their Lordships^ 
opinion, competent for the Sebait of property dedicated to the 
worship of an idol, in the capacity as Sebait and manager of the 
estate, to incur debts and borrow money for the proper expenses 
of keeping up the religious worship, repairing the temples or 

idol, [restoring the image of the 

Mt 14 iSl* L A* 289. 
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NOMINAL WAQF. 




Mol, (/)] defending hostile litigious attacks, and other like objects* 
The power, howe%''6r, to incur such debts must be measured by 
the existing necessity for incurring them. The authority of 
the Sebait of an idoFs estate would appear to be in this i^espect 
analogous to that of the manager for an infant heir, which 
was defined in a judgment of this Oommitto delivered by 
Lord Justice Knight Bruce.* 

It is only in an ideal sense that property can be said to 
belong to an idol ; and the possession and management of it 
must, in the nature of things, be entrusted to some person as 
Sebait, or manager. It would seem to follow, that the person 
so entrusted must of necessity be empowered to do whatever 
may be required for the service of the idol, and for the benefit 
and preservation of its property, at least to as great a degree 
as the manager of an infant heir. If this %vere not so, the 
estate of the idol might be destroyed or wasted, and its wor- 
ship discontinued, for want of the necessary funds to preserve 
and maintain them.” 

Where a Muhammadan widow of the Shiah sect, executed a 
lowliatn&m4h with a view to perpetuate certain ceremonies in 
commemoration of her mother’s death, envolving the recital 
of prayers in her own ImS.mb&r^, and the expenses of first ten 
days of the Mohurrurn, it was held that ilie endowment was not 


* The power of the manager for an infant heir to ohaige an 
estate not his own, is under the Hindu law, a limited and qualified 
power. It can only be exercised rightly in a case of need or for the 
benefit of the estate. But where, in the particular instance, the 
charge is one that a prudent owner would make in oifier to benefit 
the estate, the bond fide lender is not affected by the precedent mia- 
mans^ement of the estate. The actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred upon it, in the 
particular instance, is the thing to be regarded. But, of course, if 
that danger arise® or has arisan from any misconduct to w^ch the 
lender is or has been a party, he cannot take advantage of MS own 
wrong to support a charge in Ms own jfe.vour against the heir, grounded 
on a necessity which Ms own wrong has helped to cause. Therefor©, 
the lender in this case, unless he has shewn to have acted maUfide^^ 
will not be affected, though it be shewn that with better management 
the estate might have been kept free from debi*^ Smmomm 
p€r$cmd FetmMp v. Mt Modmem Munre^ ATooawree, 6 M, L A., 24^. 

(/) 2 a^uBni$s 0 BiM v. Kumar BMam KMore Mayt 1 B. L %i 
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of a public character coining under <he provision of Act XX 
of 1863^ the widow having confeinued to deal with it as absolute 
owner* (g) 

According to Muhammadan law, wagf or endowed property 
propel fcj IS not alienable noi can it be sold in satisfaction 
not alienable. ^ claim against the estate of the endower. (h) 

Waqf property is not the less uaqf property, because of the 
use of the words %ndm nnd altamglia in the grant, provided the 
grant cleaily sppears to have been intended for charitable pur- 
poses. A miitwallee or supeiintendent of an endowment is not 
barred by limitation, if he sues to recover possession of endowed 
property within 12 years from the date of his appointment. 

The general principle of Muhammadan law being that 
Waqf or property dedicated to god is inaliena- 
trustees of an endowment, cannot 
trustees of create a valid maurvsi tenure at a fixed rent 
property. granting a lease of any portion of the Waqf 
property (i). Where the whole of the profits of land are not 
devoted to religious purposes, but the land is a heritable pro- 
perty burdened with a trust, — -for example, the keeping up of a 
saint’s tomb,— it may be alienated subject to the trust, {j ) 

In dealing with the mutwalli of an endowment, it is not 
necessary for the purchaser to look farther than to the power 
of the mutwalli under his deed of trust. If the deed gives 
him power and discretion to make a sale, it is not a matter of 
concern to the purchaser whether that power or discretion is 
judiciously exercised or not, {k) 

A khadim of an endowment having only a Hfe-interest in 
a portion of such property for his services to a Dargih, cannot 
give a lease of such portion extending beyond Ms Hfe-timO 
Without the consent of the succeeding khadim, or perhaps of 
#e mutwalli, if he has any special right to confim lease, (I) 

1 VI . ., 

, Baaoo Begum y, ZmseeAhdoof Buhmant^t W E*, 453 ; 

CE. C., 3. 

' aWMo#' na,%(n y 8hah 4 M. I. A. i890 • & 'W', ». 

«f iMM 5 WJ ]E, 158 

? '-0 ) SO W. Ek, 2W. 1 

9 W* Eo# 19 % . 
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CHAPTER VL 

OF PUBCHASES BY FIBUOIABIEB. 

Persons standing in a fiduciarj character such as trn&teeSj 

assignees in insolvency, committees of lunatics, executors and 

other persons occupying a fiduciaiy position with reference 

to the property, or affairs of another inconsistent with the 

duties or interests of a purchaser, cannot themselves purchase 

the property with which they are thus connected or entrusted* 

The same person cannot be both buyer and seller. He who 

undertakes to act for another in any matter, shall not in the 

same matter act for himself (m) 

Where there is a question as to the good faith of a trail- 

Proof oi good saction between parties, one of whom stands to 

teoS wiaere^cme other in a position of active confidence, the 

party is m rela- burden of proving the good faith of the transac- 
tion of active ... , t - • 

coiiMenco. tion is on the party who is in a position of 

active confidence* (n) The onm prohandi is always in such 

cases on the vendee or grantee, or those claiming under him* 

Where the good faith of a sale by a son just come of age to a 

father, is in question in a suit brought by the son, the burden 

of proring the good faith of the transaction is on the father* (o) 

In judging of the validity of transactions between persons 

standing in a confidential relation to each other, the material 

point to be considered is, whether the person conferring a 

benefit on the other, had competent and independent advice* 

.The age or capacity of the person conferring the benefit, and 

the nature of the benefit, are pf but little iipppriaiice in such 

cases; they are important only where no such confidential 

(m) P«r LorU LotrouROROTTOH, L. G , WMehcoU v Zawrence^ 3 Tes., 
Bm also Agnews's Law of Trust m British India, pp 256— '57* 

{») Act I of 1872, The Indian BvidenCe Act, see 111. ^ 

(o) IllTOtration (5). 
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relation exists. Where a confidential relation is established, 
the court will presume its continuance, unless there is distinct 
evidence of its determination. The Court will not undo a 
trifling benefit conferred bj one pei-son on another, standing 
in a confidential position to him, unless there be maid fides. (p) 
A, a partner, buys land in his own name with funds be ’ 
longing to the partnership. A holds such land for the benefit 
of the partnership, (q) 

(A). — PUECHASE BT TeUSTBES. 

It is a well-known maxim of equity that a trustee shall not 
profit by his trust. If he does make a profit of his trusteeship, 
it shall enure to the benefit of his cestui que trusty for whom he 
in equity becomes a constructive trustee of that profit. 

A trustee, therefore, who is entitled to sell and manage for 
others undertakes, the moment he becomes such a trustee, not 
to manage for the benefit and advantage of himself, and the 
law supposes him to have acquired all the knowledge, a trustee 
may acquii'e which may be useful to him. (r) 

A trustee-for-sale cannot buy from himself. The sale is 
not void ab initio, but voidable as a matter of course, by the 
cestui que trust, provided he applies to the court for that pur- 
pose within a reasonable time and without any acquiescence or 
unaccountable delay. [The Indian Trusts Act embodies these 
principles of law.*] But a fair and honest purchase from cestui 
que trust hy a bare, nominal or disclaiming trustee is good and 
not liable to be impeached, for there is no conflict of duty and 
interest in such a trustee, (s) 


* SECTIONS sa & S3. ACT H OP i8S*. 


62. No trustee whose duty it is to sell trust-property, and no 
Trost«e-for sale or agcut employed by such trustee for the purpose of 
teageBtouynoi the Sale, may, directly or indirectly, buy the same' 
or any interest therein, on his own aoooUfat or as 
agent for a third person. 


f) MeSes v. Bate, L. R., 1 Ch. 262. 

#« Indiw Tmste Act <11 of 1882), sec. 88, lUus. (d). 

|rl C®* .Uosp EnWN, in l!x pa*te J^oee^ 6 Yes., 627. 

6 Te^, 377 ; MmgM t. S. 
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The rule, that a trustee cannot purchase, applies only, where 
the trustee purchases foi his own benefit, (f) If he purchases 
for the benefit of his cestui que trvstent, and they lepudiate the 
tiansaction, and it subsequently turns out to be piofitable, they 
can not claim the benefit (le). 

So strongly do Courts of equity object to allowing a 
tiustee to make any profit out of the tiust-estate, that it has 
been held that a cestui que trust can not gi'e a benefit to his 
trustee. {«). 

It is also a rule of law that a trustee may not purchase for 
a thiid peison. “One of the reasons for setting aside such 
transactions,” observed the Privy Council in Mukerjee r. 
Mitkerjee, (ic) “ is, that the purchaser is presumed from his 
position to have better means than the vendor has, of ascertain- 
ing the value of the piopeity purchased. Well, then, if a pei-- 
son knowing that another holds a fiducial y position and has a 
better knowledge of the i alue than the vendor, employs that 
person to purchase for him, and the tiustee purchases secretly 
in his own name foi the benefit of that other, it appears to 
their Lordships that the sale is equally invalid against the 
person for whose benefit it is purchased by the tiustee a.s it 
ivould be against the tiustee himself.” 

The court will not ordinarily, w’here the cestui que tiwieni 

Leave to Wd. are .sm jMm, give the tiustee leave to bid at a 


53 No trustee, and no peison who has recently ceased to be a 
tiustee, may, without the permission of a principal 
Trustee may not Civil Court of original jurisdiction, buy or become 
mortgagee or lessee of the trust-property or any part 
permissioa. thereof; and such permission shall not be given 

unless the proposed purchase, mortgage or lease is manifestly for the 
advantage of the beneficiary. 

And no trustee whose duty it is to buy or to obtain a mortgage 
or lease of particular property the benefiew “aj 
<SSr bay it, or any part thereof, or obton a mortgage or 

j o ftyo of it or any part theroof, for himself. 

(t) Aenew’s I^wof Truste in Biilash Lidi^ 252. [Bom., O. C., 35. 

BanWf,34Beav,371; Styuhai v. Ismail Ahmed, 7 
(w) Vaaghtw v, Noble, 30 Beav , 83 




iXi i rarr^ 5 H K L e., ^ss, 23 w. b., e. 
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sale by auction. The reason why a trustee is not allowed to 
bid is, that he must have acquired especial knowledge, and the 
court could not feel suie that he would do his duty and com- 
niunicate this knowledge so as to raise price, if he had a chance 
oi stepping in as a purchaser, (x) 

The general rule that a trustee shall not purchase trust- 
property applies to agents, executors and administrators. Any 
one of these cannot be permitted, either directly or indirectly, 
to be the purchaser of any part of the assets of his principal, 
testator or intestate, but will be considered as a tiustee for the 
poisons interested, and must account to them for the utmost 
extent of the jirofit made by him. (y) 

A purchase by a trustee-for-sale from his cestui qua trust 
although he may have given an adequate piice and gained no 
advantage, shall be set aside at the option of the cestui que trust, 
unless the connection between them most satisfactorily appears 
to have been dissolved, and unless all knowledge of the value 
of the property acquired by the trustee has been communicated 
to his cestui que trust, {z) “ This principle,” said Lord Eldon, 
“ is founded upon this : that though you may see in a parti- 
cular case that the trustee has not made advantage, it is utterly 
impossible to examine upon satisfactory evidence, in the 
power of the Court (by which I mean in the power of the 
parties), in ninety-nine cases out of a hundred, whether he has 
made advantage or not. Suppose a trustee buys any estate 
and, by the knowledge acquired in that character, discovers a 
valuable coal-mine under it, and, locking that up in his own 
breast, enters into a contract with the cestui qm trust; if he 
chooses to deny it, how can the Court try that against that 
denial ? The probahihty is that, a trustee who has ouce con- 
ceived such a purpose will never disclose it, and the cestui que 
trust will be efifectually defrauded.” (a) The policy of the 
rule is to shut the door against temptation. 

TTTir'X^ ' .1 . ^ ^ ^ 1^)1 I , 

. m India, p, 261 

^ mu V, Malht, 1 Cox , li4. 

Tad U O. 164 
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A tnisfcee may buy from the cestui que trust provided 
tbere is a distinct and clear contractj ascertained to be such 
After a jealous and scrupulous examination of all the circums- 
tanceSj that the cestui que trust intended the trustee should 
buy ; and there is no fraud, no concealment, no advantage 
taken by the trustee, of information acquired by him in the 
character of trustee. In order that a purchase by a trustee 
from the cediii que trust may be sustained, the latter must, 
of course, be sui jwns. He must also be placed in circum- 
stances to make that contract.’’ ih) He must have competent 
and independent advice, and there must be a full disclo&uie to 
him of the real value of the propei ty . (c) 

The same principles apply in the case of solicitors, partners^ 
agents, auctioneers, and other persons filling a position of trust. 

The rule of the Court,” said Sir E. Siigden, ‘^does not prevent 
an agent from purchasing from his piincipal, but only requires 
that he shall deal with him at aim’s length, and after a full 
disclosure of all that he knows with respect to the piopei ty.”(^) 
If a trustee has employed the trust-money, together with 
his own money, in the purchase of an estate, the cestui que trust 
■will have a lien over the purchased estate for the whole amount 
of the fund misapplied, though no particular part of the estate 
was purchased with the trust-money only, (e) 

In the case of Fo.r v. Maekreth (f) the defendant Maekreth, 
being a trustee for the plaintiff Fox of certain property, agreed 
to buy such property of him for a sum of £89,600, and such 
agreement was duly can ied out by conveyances being subse- 
quently executed. Maekreth immediately afterwards sold the 
property to a Mr. Page for £50,600, and the plaintiff discover- 
ing this, filed his bill to have advantage of it. Decided: — that 
Maekreth having purchased the estate from his emtui que trust 
white the relation of trustee and cestui qm irmt continued to 


(d) Fm- boKD Ernox, in v, TrsectUe, 9 Tes 234. 

ic) The Transfer of Property Mt {IV. of 1882), sec. 66, para. (6) cl. fa). 

{d) Murplw T. Oshea, 2 J & L., 425. 

(«) O, G-kcmr, Gh&se, Boiil, 389. See dm 

lilua f6| to sec. 03, Act II of 1882. [sec 88, Act II of 1882. 

(/) F4r Loan Thobpow, 1 head Gas. Iq., 115 ^ ? Cox- 320, Bm also 

Ti 
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subsist between them, and without having communicated to the 
plaintiff the value of the estate acquiied by him as trustee, he 
must be and vias declared a constructive trustee as to the sums 


produced by the sale to Mr. Page. 

T , a voung man aged tuenty-three, entitled to a moiety of 


Fidnci uy 

tion (biiLcal 
Bieiit 


fieehold estate, the entirety of which biought 
in about £4,400 a year, being pressed for pay- 


ment of his college-debts, amounting to about £1,000, and 


being estranged fiom his father, wiote to his gieat-uncle for 
advice and assistance as to parment of the debts. The uncle 
deputed the defendant, his nephew, to see T. on the subject. 
The defendant met T. by appointment, and at this interview T. 
refused to allow any attempt to compromise the debts, and said 
he would sell his moiety of the estate, upon which the defen- 
dants offered him £7,000 for it, payable by instalments. T. 
next day accepted the offer. Before an agreement had been 
signed, the defendant obtained a valuation by a surveyor esti- 
mating the value of the mines under the entirety at £20,000. 
The sale was completed wiihont this valuation having ever been 
comrannicated to T. T.’s heir filed a bill to impeach the sale. 
Held ^affirming the deeice of TPbod, V . 0.;, that the defendant 


had stood in a fiduciary relation to T., w’bich made it bis duty 

to communicate to T. all material information which he ae- 
quiied affecting the value of the properly, and that, as he had 
not communicated the valuation to T. the transaction must be 
set aside. (/?) If a trustee wrongfully disposes of trust property 
Aottnisition by to a bond fide puroliasei for value, and subse- 
quently becomes possessed of the same property, 
the trust attaches again, however many hands 
the property may have passed through in the meantime. (Ji) 

An executor or administrator cannot be permitted, either 
Bxecnitor o r immediately or by means of a trustee, to he the 

A,am Smstmtor ^,„j.chaser of any parts of the assests of his testa- 
mt pur- * V •11 

for or intestate, but will be considered as a 


toistpe of tTiHt 
property wrong 
ftiliy convorfcefi' 




IfTv 




, ' 2 0h.> 95. As to Sotting 
18S».se<i 68. 

1 9*14"**' ^ 



MORTGAGEE—A TRUSTEE. 


ZBl 


trustee for tlie beneficiaries, and must account to them for tb© 
utmost extent of the profit made by him. And the general rule 
that a trustee shall not purchase trust-property applies to an 
Executor de son tort, or an agent, and to any persons who may 
stand in a fiduciary position. (^) 

If an executor or administrator purchases, either directly 
Pnrcliase by indirectly, any part of the property of the 
deceased the sale is voidable at the instance 
of any other person interested in the property 
sold. ( j ) 

(B). — Purchase by Mortgagee. 


Executor or Ad- 
miinsfcratoi of 
deceased’s pio- 
perty. 


A mortgagee selling under a power of sale cannot buy 
from himself, {k) He may, however, purchase from the 
mortgagor. 

As a general rule most acquisitions by a mortgagor enure 
for the benefit of the moitgagee ; and conversely, mcmy acquisi- 
tions by a mortgagee are, in like manner to be treated as accre- 
tions to the mortgaged property, or substitutions for it, and, 
therefore, subject to redemption. But it cannot be affii med that 
ever^ purchase by a mortgagee, of a sub-tenui‘e existing at the 
date of the mortgage, must be taken to have been made for the 
benefit of the mortgagor so as to enhance the value of the 
mortgaged property, and make the whole, including the sub- 
tenure, subject to the right of redemption on equitable terms. 
It may well be that when the estate mortgaged is a Zamindari 
in Lower Bengal, out of which a patni-tenure has been granted, 
or one within the ambit of which there is an ancient makrari 
istmar^ri tenure, a mortgagee of the Zamindari, though in 
possession, might purchase with his own funds and keep alive 
for Ms own beneflit that patni or makrari. In such cases the 
mortgagee can hardly be faid to have derived from his mort- 
gagor ^ny peculiar means or facilities for making the purchase, 
wMqb would not be possessed bv a stranger, and may therefore 

(i) AgneVs Law of Trusts in British India, p. 

(j ) Sea 270, Act t of 18S5 ; also sec. Bl, Act V of 1881. 

(I) E M. Mmm DeU v. Metmhchm Biarkur, 6 B. L. E., I 

i / 
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be held entitled, eqnally with a stranger, to make it for his own 
benefit. {1) 

A second mortgagee was entitled, equally with a stranger, 
to purchase for his own benefit the mortgaged estate when sold 
under a power of sale contained in the first mortgage, (m) 

In a suit (1870) to redeem a nsnfi actuary mortgage, dated 
Farcliase by 1846, of a t^lnkdari interest, with all its incidents, 
Krt-S^ure^s it appeared that most of the villages compiised 
m Oudh. therein were held by third persons under various 

birt-tenores, valid and subsisting at the date of the mortgage, 
but that some of them were, in or before 1849, purchased by 
the mortgagee, who at the summary settlement after Lord 
Canning’s Proclamation ^vas allowed to engage for all the 
villages, and to hold them as a taink, subject to rights of sub- 
settlement. 

It appeared also, according to a settlement circular issued 
in Oudh on the 29tih of January, 1861, that under the nuwabi, 
birt-tenures were presumably carved out of the tfilukdSr’s 
estate ; that they were held under him upon terms varying 
according to the tei-ms of the particular pattah or contract, and 
possibly according to the custom of a particular district ; that 
they did not necessaiily entitle the holders of them to engage 
directly with the Grovernment for the revenue ; that when such 
direct engagements took place, malikana was payable to the 
ifilukdi^r ; that they w’^ere sometimes resumable, and when 
resumed, would fall into the parent estate ; and that in all cases 
the relation of superior lord and tenant subsisted between the 
tMukd^r and the biitias ; but that birts still subsisting eUtitlo 
their holders to sub-settlement under the Oudh Sub-settlement 


Act, 1866. 


It appeared also that the mortgagee, availing himself of 
his position as t^lukdir under the mortgage, had purchased 
fte Mrts in question in this suit for an apparently inadequate 
had treated them as merged in the tliuk, engaging 



Mam v* Mafa MarntM Ah 





MELIOEATIOlSrS BY MOETGAGEE. 


m 


for them as tS»lak<14r and not as birtia, and taking no steps 
to keep them alive as distinct sub-tenures for his own 
benefit : — 'Held, that^ under the peculiar circiiiostances of th© 
casOj the mortg<agor was entitled, accoiding to equity and good 
conscience, and consistently with English law, upon paying th© 
original mortgage-money plus the purchase-money of the bir ts, 
to redeem the estate as now enjoyed by the mortgagee, (w) 

Upon the evidence in the cause,^’ said Sir J. Colvile, it 
would seem that, in and after the year 1254F. (1847) (probably 
the first settlement after the execution of the moitgage), the 
mortgagee V as permitted to engage for the whole estate, although 
some at least of the biitias had in former years been allowed to 
engage for th© particular villages comprised in their tenures, 
directly with the Government, and that he continued so to do 
up to the time of annexation. The first summary settlement 
after that event seems, however, in accordance with the policy 
that then prevailed, to have been mad© with some at least of th© 
birtias, including even those of Itwa, who are now said to have 
previously parted with all their birt interests, 

^^It has also been proved that, immediately after the 
execution of the mortgage, the mortgage© attempted to enter 
into the direct receipt of the collections of all the villages 
by force of his t&lukdSri title, and was only prevented 
from doing so by the resistance of th© birtias, and the 
interposition, with or without jurisdiction, of the officer called 
the Nazim, Here, then, the t^lukd^r de facto was in open conflict 
with tenants of the estate claiming to be birtias. There is no 
proof of any regular trial and determination by a civil court of 
th© disputed right. The Nazim may have taken action merely 
as a matter of police, and to prevent disturbance. Than follow 
, the purchases in 1256F, and 1257F., and the execution of the 
deeds by virtu© of which the birtias, for very iwonsiderable 
sums, conveyed iheir interests in the birts in queslion nominally 
to Fande Ewndatt Eani. There is, however, no evidence of the 
negotiations which led to these contracts | nothing which shews 

(n) KukmiaU ihm v, Maja diij L. B , 6 1, 4^, 14S, 
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upon wliat basis they proceeded ; how far, in makiii|gj the pnr- 
elmsesj the Pande was acting in tlie character and using the 
powers of talukclS.r, or how far in doing so he was compro- 
mising alleged rights which might otherwise have been sue- 
ces&fiiiiy asserted for the benefit of the estate. The apparent 
inadequacy of the GonsideTation-nioney affords a stroiiy argument 
for supposing that tJie transactions may have been in the nature of 
co}npro7nueSy lohich the powers of idlulddr tvere exerted to effect 
on favourable tenns. 

Again, what followed on the purchases ? Had they been 
made by or on behalf of a t&lukddr holding under an absolute 
as distinguished from a mortgage- title, the tenures would, as a 
matter of course, have merged in the tUluk. The mortgagee 
seems, until the institution of these pi'oceedings, to have treated 
them as so merged* He is not shewn to have taken any steps 
to keep them alive, as distinct sub-ten ares, for his own benefit. 
On the contrary, at the time of the first summary settlement 
after annexation he never sought to ^gage for these villages 
as birtias and on the summary settlement after Lord Canning^s 
Proclamation, he did in fact engage for them as t^ukdir, 
and as parcel of the Uluk. His conduct is not surprising^ 
He probably did not contemplate redemption (in this very suit 
he disputed the right to redeem), and he therefore not unna- 
turally dealt with the birts as merged in the taluk, thereby 
enhancing the value of the mortgaged estate, of which he 
expected to become absolute proprietor. 

Again, had the mortgagor redeemed before these pur- 
chases he would have resumed his position as t^lukd&r, with 
the means of dealing ou favourable terms with birtias who have 
proved to have been mrilling to part with their intereste for 
very inconsiderable sums. The mortgagee, taking advantage 
of his position of td»Iukd&r de faeio^ haa so acquir^ the Mrte 
and allowed them to merge in the t41uk* To allow* him new 
nvive these hirts for his own tjenefit, . with the cerMufejf 
i&weawd Valud which the se4tiomwt;wi|| 



ACQUIBITIONS BY MOETGAC4EE. 


391 


for the worse, bj reducing a redeemable estate pro tanto to a 
mere right to malikdn^, and possibly rendeiing the talnk no 

longer worth redemption It seems to their 

Lordships that, although some of the eailier English cases 
may have been qualified by more recent decisions, the 
genera! principle is still recognised by English law to this 
extent, viz, that most acquisitions by a mortgagor enure for the 
benefit of the mortgagee, increasing thereby the value of his 
security ; and that, on the other hand, many acquisitions 
by the mortgagee are in like manner treated as accretions 
to the mortgaged property, or substitutions for it, and, there- 
fore, subject to redemption. The law laid down in Rakestmw 
V. Brewer (o) as to the renewal of a term obtained by the mort- 
gagee of the expired term, being, as coming from the same 
root,’’ subject to the same equity, has never been impeached. 
The English case which in its circumstances comes nearest to 
the present is that of Doe v. Pott and others, (p) in which the 
principle ^ as enforced against a mortgagor. It was there held 
that if the lord of a manor mortgage it in fee, and afterwards, 
pending the security, purchase and take surrenders to himself 
in fee of copy-holds held of the manor, they shall enure to the 
mortgagee’s benefit, and the lord cannot lesson the security by 
alienating them. It is difficult to see why, as in the case of a 
renewable lease, the same equity should not attach to the mort- 
gagee, particularly if by reason of his position as mortgagee 
in possession he has had peculiar facilities for obtaining the 
surrenders.” Of) 

(0). — POEOHASB BY GuARBIANS* 

A guardian cannot gain advantage by his office. The 
rule of equity with respect to dealings between guardian and 
ward i» e:^tremely strict, and imposes a general inability op the 
parties U deal With each other. Transactions are »#t Mading 
unless the circumstances show the fullest deliberatioB on the 
ward’s pari, and the most abundant good faith ' — nierrima Jide$ 
in the guardian, (r) 

(o) 2 p' WmS ,'5XlV O) i2'l>oiig,'n0 

Jj. B , 6 I. A. at pp. 15T--60. (r) Match v Match, 
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Parcliases bv a suai’diaii from his ward cannot he allowed 
to sfand, even although they may have taken place after the 
guardianship has come to a closOj unless the influence which 
is presumed to arise from the relation has ceased to exist. 
The influence may continue to exist for a considerable time 
after the actual relation has ceased to exist. The influence 
will indeed be presumed to exist, unless there is a distinct 
evidence of its determination, (s) 

Kent in his well-knowm wmk thus lays down the duty and 
Purchase by a responsibility of a guardian in purchasing im- 
movable property for his ivard The guardian’s 
trust is one of obligation and duty, aud not one of speculation 
and profit. He can not reap any benefit from the use of the 
ward’s money, (f) He cannot act for his own benefit in any 

contract, or purchase, or sale, as to the subject of the trust 

The guardian must not convert the personal estate of the 
infant into real, or buy land with the infant’s money, without 
the direction of the Court of Chancery. The power resides 
in that Court to change the property of infants from real into 
personal, and from personal into real, whenever it appears to 
be manifestly for the infant’s benefit. It is said that the 
latter power may be exercised by a guardian or trustee, in a 
clear and strong case, without the, previous order of a Court 
of equity ; hut the infant, when he arrives at full age, will he 
entitled, at his election, to take the land or the money with 
interest ; and if he elects the latter. Chancery will take care 
that justice be done, by considering the ward as trustee for 
the guardian of the lands standing in his name, and will 
direct the ward to convey/’ («) 

A, a guardian, bnys up for himself incumbrances on his 
■ward .B’s estate at an nnder-valne. A holds for the benefit of 
B the incumbrances so bought, and can only charge him with 
K»J?afc he has actually paid* (a) 

- 1.,^,.-,.,*,..-,.,., — -v'-' — ' " ■ ' 
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(D.)— PuncHASE BY Agents, 

Where a mao employs another as his agent, it is on the 
faith that such agent will act m the mattei* pniely and disinter- 
estedly for the benefit of his eiiiploj^er, and assuredly not with 
the notion that the peison whose assistance is required as 
agent has himself in the very tiansaction an interest directly 
opposed to that of his piincipal. (^a) 

Agents, therefoie, cannot act so as to hind their principals. 
Agent iuvin«- '^’^hei 6 they have an adyeise interest in thein- 
an adveise in- selves. This rule is founded upon the plain and 
act for his pun- obvious coiisideiatioii, that the principal bar- 
gainSj in the employment for the exeicise of the 
disinterested skill, diligence^ and zeal of the agent for his 
exclusive benefit. It is a confidence necessarily reposed in the 
agent, that he will act with a sole regard to the inteiests of his 
principal, as far as lie lawfully may ; and, if impai tialitj could 
possibily be presumed on the pait of an agent, where his own 
interests were concerned, that is not what the principal bai gains 
for ; and in many cases, it is the very last thing, which would 
advance his interests. The seller of an estate must be pre- 
sumed to be desirous of obtaining as high a price, as can fairly 
be obtained therefor ; and the purchaser must equally be pre- 
sumed to desire to buy it for as low a price, as he may. No man 
An agent can- oau faithfully serve two masters, whose interests 
are in conflict. If, then, the seller were per- 
eipenseorojthe mitted, as the agent of another, to become the 
prmcipai, purchaser, ins duty to his principal and his own 

interest would stand in direct opposition to each other ; and 
thus a temptation, perhaps, in many cases, too strong for resist- 
ance by men of flexible morals, or hackneyed in the common 
devices of worldly basiness, would be held out, which would 
betray them into gross misconduct, and even into crime. It is 
to interpose a preventive check against such temptations and 
seductions, that a positive prohibition has been found to he the 
soundest policy* This doctrine is well settled at law ; but 

t®) Per liOBD liANSPAM, St, R, in GftUet v. Peppmxonu, 3 Beav*, 78. 

si 
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it is acted upon in Coarfs of Equity to a much larger extent^ 
not only in cases of persons, confidentially entrusted with the 
management of the property of otheis 5 but in cases of other 
relations of a coiifideiitiai nature, invoh ing the rights and 
interests of the employe^'. And if i^bij «o memu ^leees^ar^/, in 
cases of this <‘ 09 iy that the agent should have Qtiade cmg advantage 
hg the hacgain. Whether he has so, or not, the bargain is 
equally without any obligation to bind the principal. Of course 
it is io be understood, as a proper qualification of the doctrine, 
that the principal has an election to adoiyt the act of the agent y or 
not ; (sj) and that if after a full knowledge of all ihe circumstances, 
ho deliberately and freely I'atifies the act of the agent, or 
acquiesces in it for a great length of time, it will become obliga- 
tory upon him ; not by its own intrinsic force, but from the 
consideration, that he thereby waives the protection, intended 
by the law for his own interests, and deals with his agent, as a 
person, quoad hoe discharged of his agency, (y) 

Hence it is well settled, as a general rule, that an agent, 

An agent can- employed to sell cannot himself become the 
not be Dotli buyer 

and seller. purchaser ; and an agent, employed to buy, 

cannot himself be the seller. So an agent employed to purchase 
cannot purchase for himself. So also a trustee cannot ordina- 
rily, become the purchaser of the estate of his oesitd gue trusts 
For the like reason, an agent of the seller cannot become the 
agent of the purchaser in the same transaction. So an agent, 
who discovers a defect in the title of his principal to lands, can 
not mis-iise it to acquire a title for himself, but will be held a 
trustee for his principal. Indeed it may be laid down as a 
general principle, that in all cases, where a person is, either 
actually, or conatmctively, un agent for other persons, all profits 
and advantages made by him in the business, beyond Ms ordi- 
nary compensation, are to be for the benefit of Ms emplojem 
for example, if an agent, authorized to buy should buy 
and Ihe bargain is advantageous to the principal, the 

at 'p 
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latter has liis e1ectio!i to ratify it, or not ; if disadvantageous^ he 
may ailiriii it^ or repudiate it, at his pleasure. {!>) On the other 
hand, if the agent makes any profits in the care of his agency 
by any concealed management, either in buying or selling, or 
in other traobactions on account of his principal, the profit* 
will belong exclusively to the latter, (a) 

When mortgaged property is sold at auction subject to 
the mortgagor^* right to redeem, the mortgagor’s equities fol- 
low the property even when it turns out that the purchaser 
bought ns agent, and not as principal. 

Notice to a pin chafer’s agent is held to be constructive 
notice to bi» principal so as to fix the latter with a trust or a 
burden relative to the subject of purchase which without notice 
be would have escaped. (5) 

If an attorney or agent bid more for an estate than he was 
empowered to do, he himself would be liable. (c) 

If a man send an agent with direct authority and positive 
directions to bid at an auction and to purchase an estate, and 
the agent accordingly goes to the auction and bids forth© estate 
which is knocked down to him, but collaterally and in a bye** 
manner enters into a distinct and separate contract with an 
iinlividual that, in consequence of something to be done or to be 
foreborne, he will pledge his principal to pay to that individual 
a certain sum — the principal cannot be bound by this bye-tran- 
saction on the part of the agent : for the act of the agent, if efiects 
were given to it, would subject the principal, not only to the 
contract which ho authorized, and which he may be required by 
the vendor to fulfil, but also to an additional liability which lie 
never contemplated (d) 

To make out prtmd facie case of constructive purchase 
by agent out of the funds of the principal, it must be proved 
that at the time of the purchase the agent had in his hands 
funds of the principal sufficient to make the purchase, (e) 

{») Bm Act IX, of Eee. '215, Illus. ^ ~ * 

(a) Etory on Agency, 2iid. Ed,, secs. 2tl & ^14. See also Act JX of 

isn.m [ 399 . 

w) Beedkm Mctzir AU XAun v Majah Mam £Ihan, 8 W. E . 

(c) 10 Tes Jua 400. 

(d) Eskan Okmdcr Sing t. Mamachurn Bhutto^ 8 V R 
<0) Mmt Sufduf Ah v. Wulfut Alt, B W. E , 
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A person’s agent for the purchase of an estate is not 
necessarily his agent to reconvey the same. Thus, where one 
member of an undivided Hindu family, with the authority of 
his brothers, purchased a share in certain property, and after- 
wards (without any authority from them) cancelled the sale, 
received back the consideration-money, and surrendered the 
kabalah, Held that the brothers were not estopped from suing 
the parties in possession of the whole property to set aside 

what the single brother had done, and to obtain possession of 

their share in question, (/) 

It a principal adopts the acts of an agent in respect of the 

purchase of a property, he must take the property subject to 
the conditions with which the agent encumbered it, notwith- 
standing any secret arrangement between himself and his agent 
not known to third parties ; (cf) for the conditions “ form an 
integral pari of the contract itself.*' (h) 

If A admits that he made a purchase as agent for B, this 
admission is evidence against A’s heirs and against 0 who claims 
through them, to show that the purchase was made by A as 
ageiU and not on his own aecomit, for A’s heirs and their 
grantee G are precluded from saying that the purchase was 
made by A for himself and oat of his own funds, (i) 

In cases of purchases of real property by agents or servants 
the main issue for trial in a suit brought by the ostensible pur- 
chaser is whether there was a bond fide purchase by the plaintiff, 
or a beiidmi purchase in his name for the benefit of his principal 
or master. If the plaintiff was really the I’ightful purchaser and 
owner of the property, and the collection of the rents was made 
by him or by others through him for his own benefit, then he was 
in point of fact in possession of the property, and the fact of his 
having collected rants at some time previous to the institution 
of the suit entitled him to sue for recovery or confirmation of 
powOBsloa, (j) 
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(E). — PORGHaSB BY A MeMBBE OP A JoINT-FaB1IRY« 

A piirchase by a member of a Hindu joint-family with 

Purchase \utli joint-funth is a purchase on account of the joint- 

joiut-faiids* family, and property so bought may be taken 

ill execution for a joint-family debt, (i) 

Where property is purchased by a member of a joint 

Parchase by a Plindu family, the fact of his living Jointly or in 
member of joint 

Hindu family. commensality with others, afioids no presumption 
as to the source of the piirehase-money. (1) 

Property, purchased by a member of a joint Hindu family 
ill his own name must^ nevertheless, be presumed to have been 
purchased with money from the family-funds, unless it is shown 
that the money came from the separate funds of the purehasei%(m) 
Under the Mitakshar^ purchases made when a family is 
joint by individual members thereof, are presumably made out 
of the common funds and for the common benefit. And it is 
incumbent on any member of the family alleging that a purchase 
made whilst such family was joint was made out of his separate 
funds to establish this averment by proof, (a) It has, however, 
been held that when property has been purchased by an individual 
member of a joint Hindu family, the burden of proof is on those 
who claim it to be Joint property to show that there was a nu- 
cleus of joint-property out of which it could have been pur- 
chased. (o) In other words, before it could be presumed from the 
fact of the members having lived in commensality that the pro- 
perty was purchased from joint-funds, plaintiff was bound to 
shew that there w’^ere joint-funds, or other ancestral property, 
from which such funds could be derived. The plaintiff in such 
cases is bound to start his case, (p) 

(k) Bakoo v. Maharajah Luchmm^ar Singhs L. 1. A., 2B3. 

m Kkto Okunder Xumohar v. EagMnath 10 W. E., 329. 

(m) McMni Dedga r. Bigamber OhuUeTjee^ 23 W, B , 422* 

(») Mmi Singh v* Babee Singh, 2 H- W. E, 808 j Bee also Tarru&k 
Qhmi^ Ftiddar v* Jioihmmr Qhundmr Koondao, 11 B. H. E., 193. 

(o) Bimmih Shaw v. Murrgmran Shaw, 12 B. B. B., 349, 

Kk^hi Qkmder Qhm$ v. Komij Bal Bkur, 10 W. B#, 333* 
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Property purchaied by a member of a joint-family with 
■Pureha'e by money out of the common estate, is family pro- 
iTvenue“L!e.*' “ perty, oYen if purchased in the name of his own 
son. Even if the son is a certified purchaser at a sale under 
Act I of 1845, the other members of the family are not debarred 
by s. 21, from claiming a share of the purchase as joint 
property, (j) 

The provisions of Act VIII of 1859, s. 260 (correspond- 
Pnrobise by a ing to s. 317 of Act XIV of 1882J were design- 

ciitioii sale. ed to check tiie practice ot making benamt 
pureliases at cxeciition-feales^ L e. transactions in which one party 
secretly purchases on his own account in the name of another. 
But they cannoi be taken to afleefc the rights of members of a 
joint Hindu family^ who by operation of iaw;, and not by virtue 
of any private agreement or understandings are entitled to treat 
as part of their common property an acquisition^ howsoever 
madOj by a member of the family in his sole name, if made 
ilw me of the /muil^ /unde, {r) 

Immovable property purchased by a Hindu widow with 
Piirdiase bj a profits of her husband’s estate, there being 

HiBdtt widow. proof of any distinct intention on her part 

to sever such purchases from the estate and appropriate it to 
herself, was held to form part of her husband’s estate, (s) 

Where, however, the widow of one of three brothers claimed 
Ptticbase l>j two-thirds of a dwelling-house which had been 
ber joint family-property of three brothers, on 

liie-Ume. ground that one-third fell to her as widow 

of the deceased and mother and guardian of Ms son, and that 
she bad purchased the other third share from one of the brothers 
out of her own stridimn during the life-time of her husband : 
Jleid that though it was equally difficult to prove that the pur- 
chase-money was her etridhan^ or that it was the Joint property 
__ ot the ftiree^ brothers, Yet» in the absen ce of evidence that the 

2v3. Sef also hmgk v. Fukhnamin Smgk, h '8^1 I. A,* 

(s) (hmia Kooer v. Kooer (Ml'ey Siiiffh, 14 B R, B,, 169, 
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brotliers had other joiiit-propert^’' from they derived 

jomt profits, of which the purchase-monej could be treated as 
part;f the sale of the second-thiid share to the widow niider a 
genuine and ’^alld instrument duly convej^ed it to her and made 
it her propeitj. {t) 

When the ineriibers of a Muhammadan family live in com- 
Pitrcbase by a men«?aliiy^ they do not form a joint fainily^^ in 
Miiiimmuad a n beiise in ^\hich that expression is used with 
jonit-tamilj. regard to Hindus ; and in Muhammadan law 
there is not, as there is in Hindu ]aw% any presumption that the 
acquisitions of the several members are made for the family 
jointly. {(() But additions made to ihe joint-estate by the 
managing member of a Muhammadan family will be presumed, 
unless the contrary were si owm, to have been made from the 
joint estate, and will be for the benefit of all the members of 
the family entitled to share, (v) 

It seems, however, upon a preponderance of authorities 
that in a suit between Muhammadans, for partition, the onus, 
as a iiile, is on those who claim as joint propeity %vhat stands in 
ihe name of an individual co-parcener, to show that there was 
a nucleus of joint family property out of ^vhich the property 
in dispute could have been purchased,” and that such individual 
co-parcener had no other independent or possible source of 
income from which he could anake fresh acquisitions of immov- 
able property for himself. The plaintiflP must invariably make 
outapwna fade case that the property wlmreof he claims a 
share was purchased %vith joint-funds or out of ihe rents and 
profits of family-property. 

(B\ — Purchase by Atyorkbys, Vakils, anb Legal 
Advisers. 

With a view to provide effectually against the abuse of 
the professional confidence, the purchase of an estate fey m 
Attorney from his client is treated with setere j4alou^ by 

'Hi ' . ■ ...'I .1. — — I, . 

g &anesh Janani Dehya v, Sireahm DM, 28 'W, Ut, 176. 

) SuUm Sk 9 n t. Ghul I- ®., 8 Oal, 820, 

|f>) Savuttm, 2 Mad, BL C. R6p.,4W ; Seealso LuAmtoa- 

2 0*16, |i. 309, 
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Courts of Equity. The presumption is pmn& fane so far 
ao-aiiist its valiJitv, that the burden of proof is thrown on the 

attorney, to establish its entire good faith for an adequate and 
fair consideration. In this respect it is said to differ from the 
ease of a pure agency in particular transactions, for in those trail- 
sactions the purchase of the agent has no Yalidifcy whatever, 
independent of the ratification of the principal ; whereas in the 
case of attorney and client, the purchase is valid, if it can be 
shown to have been made ttberrhna fide, and without any ad- 
vantage, taken from professional confidence on one side, or 
pressing necessity on the other, {to) 

A solicitor may purchase from his client, hut it is essen- 
tial that the client should be advised by some disinterested soli- 
citor, and it would rest with the solicitor purchasing to prove 
that he gave an adequate consideration ; and to set aside a sale 
to a solicitor by his client, the proceedings must be commenced 
within a reasonable time. Qc) Unless there is perfect fair deal- 
ing, and the dealing is, as it is termed, at arm^s length, the sale 
would not be allowed to stand* 


Where the good faith of a sale by a client to an attorney, 
vakil or mukhtar is in question in a suit brought by the client, 
the burden of proving the good faith of the transaction is on 
such attorney, wiHl or muktdn (y) 

Although the solicitor in the cause buy in a estate merely 
to prevent a sale at an undervalue, yet if he act without autho- 
rity he will not he discharged from his purchase. It yvould be 
a very wholesome rule to lay down,'’ said Lord Eldon, that 
the solicitor in the cause should have nothing to do with the 
sale ; as the certain effect of a bidding by the solicitor in the 
cause is that the sale is immediately chilled, {z) 

The principle that while the relation of attorney and client 
subsists in Ml vigour, the former shall derive no benefit to 
himself from the contracts or bounty or other negociations of 


{») Story on Agemj, Snd Id., sec. 212. 

(4 Marquis of Oimiricarde v, Memmg, 30 Beaw, 

(y) m I of Un me in, m («). ^ m urn , . 

Mempifs V. U Tm, Jun,, §17, Sm m% Act Xlt ^ 
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tlie latter applies with equal force to the relation of vakil and 
client. A suit to recover possession of property, which was piir*» 
chased a valdl from liis client hendmi in the name of aiioilier^ 
and which was never made over to that other, cannot be main- 
tained in the name of the ostensible pui'chaser. Courts should 
always be careful not to allow su-^h transactioiis to be enforced 
in the name of a third person put forward as the real plaintiff, (a) 
A contract of sale or conveyance entered into by any one 
with a person ^vho stands relatively to him in a position of 
confidence or trust, is liable to be called in question by the 
vendor, and to be set aside at his instance, if it be found that 
the other party made an unfair use of his advantages. This 
rule of Equity applies strongly in a case where any person, 
acting as an attoimey, or as a legal adviser, enters into a con- 
tract of purchase with his client in respect of the subject of 
litigation or advice. Such purchase is liable to be questioned 
by the vendor at any time, and when it is questioned, eveiy 
presumption is made against its being just. Undue influence 
is presumed to have been exerted until the contrary is proved ; 
and it is incumbent upon the purchaser, if he relies upon the 
contract, to show that all its terms and conditions are fair, 
adequate and reasonable. It is enough if it is clear, that the pur- 
chaser was so situated in relation to the vendor as to possess all 
the influence and advantages which belong to the relationship of 
attorney and client, and which are the foundation of the plain- 
tiff’s equity. (5) 

A fortiori a conveyance by a native lady to her mukhtlr 
without consideration can not be upheld, for to uphold it 
would be a denial of justice and contrary to sound policy, even 
if the grantor as plaintiff sued the mukhtar as defendant to set 
aside. Still less could it be upheld in a case, where the parties 
pleading the fraud were defendants and in possession, (c) 


(a) MizmUnJBiU v, OnidaliBiU, 10 W. B., 460 ; II B. B. B., 60 (note). 
{h} JPer Febae ahu Hobhous®, J.J., in Bmkong w Mmim MalwmL 
1* B. li* B. A C, 96. Bee also Moopmram Mur v. XmM 2 H. W. F, 
Ef. C. Eep., 67. 

(e) Murm Singh^ 10 W. B., 146. 
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111 suit to recover mesne profits^ of pro- 

perty alleged to Imve been purchased by plaintiff from one Aj 
Inhere defendant U was a daughter of A’s sister 1 \ who 
claimed the property through her son Vj the question 
whether plaintiff had ol^tained the property by a valid deed of 
sale. Plaintiff was a pleader, and^ while a suit was in progress in 
which on behalf of his step-mother, and another client lie con- 
tended that V had no propertj" at all in the monzahj be ol>ta]ned 
a conveyance from A whose a sole title was derived from V, 
which coiiveyauce nominally made to S. T. 'was never asserted 
by plaintiff till seven years later wdien lie commenced the suit, 
The evidence for the payment by plaintiff, of the consideration- 
money was so unsatisfactoi*y that the High Court summoned the 
pdaintiff and esiamined him. It w^as held by the Privy Council 
(i) that it was sommvhat dangerous to allows plaintiff, a pro- 
fessional man, who did not give evidence in his own suit in his 
own behalf, to be called for the purpose of supporting his case 
’ivhich had broken down ; (ii) that plaintiff’s evidence as to 
payment of the consideration-money •was very unsatisfactory 
and at variance with his previous deposition, and that though 
the mere fmtum of the deed was proved, it was not a honafide 
conveyance ; and (iii) that the circumstance of U having in a 
previous suit admitted the execution of the deed, did not pre- 
clude her from contesting its validity and maintaining that it 
was colourable, not real, {d) 

The duty cast upon a solicitor, or other person in a like 
position of active confidence, who deals on his own account 
with his client, of disclosing all material circumstances within 
his knowledge^ does not, however, bind Mm to communicate a 
speculative and consequential possibility’’ which may affect 
the future value of the subject-matter of the transaction, but 
which is not more in his knowlega than in the client’s. (^) 

(i) Mi, Wshi^fommiEa r. Gridharee Lall^ 19 W. E., 118—19. 

(«) Si^lmm V. 4 DeG. Mac ^ Gcrd, 280, 
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CHAPTER Vlt 

THE IiAW AND CUSTOM OE BElf AMI PUBCHABE.# 

A pnrcliase is a transaction in wliicb. A secretly 

purchases on his own account in the name of B."’ (/) It ig a 
comiiioo practice in India for fathers and heads of familieSj, 
among Hindiis as w^ell as Muhammadans^ to purchase and hold 
lands in the nam^s of their sons, daughters, wdves, and even in 
the names of their trusty household servants. The fictitious 
owner is called the ben^midar. The criterion in a hendmi pur- 
chase, is to know from wdiat source or by whom the purchase- 
money came or -was advanced (^) 

This practice of putting property in a false name/^ how- 
ever pernicious it may be, is a part and parcel of the oufetom of 
the country, and as such has been repeatedly recognised by the 
highest judicial tribunal for India — the Privy Council. Mr. 
Mayne in his well-known treatise on Hindu law says The 
law of Ben^mi is merely a deduction from tho well-known prin- 
ciple of Equity, that whore there is a purchase by A in the 
name of B, there is a resulting trust of tiie whole to A ; and 
where there is a voluntary conveyance by A to B, and no trust 
is declared, or only a trust as to part, then there is a similar 
trust in favour of the grantor as to the whole, or as to the 
residue, as the case may be, unless it can bo made out that an 
actual gift was intended/' (h) But if A has simply lent the pur- 

* It is customary in India for the name of the actual purchaser 
not to ^^-ll bi the deeds, nor is there any document between 

the nominal and the real purchaser as to the trusts or purposes of 
the purchase ; but possession both of the property and deeds ' is deli- 
vered to the bonefmiai proprietor, and these are his title Sib Edwabo 
Htdb East’s Notes of cases, Morlej’s Digest, YoL II, at pp. 1 — 2. 

(/) PrrSxE James QohVim^^Btjdk Binff, v. &imesk Qhmidir Sm 
19 W. B, fit p 358 (P. €.) ^ 

(g) Gosmin v. 6 M. L A., 63 ; Sgud Uzkm' AU v. JIft 

UUaf 13 M. L A. ,*^232. 

(4) Mayne m Hindu Law & Usage M Ed., p. 368 1 13 W. R , p. o., h 



ISM.I-EAHZl TITLE, 


[Ohap. VII 


m 

ciiase -moBey to no trust arises in favour of A ; and none 
can be implied where tha benami purchase is in evasion of the 
policy of some law or statute. 

The trust results to the man who advances the purchase- 
Bioiiey^ unless such a resulting trust would break in upon the 
policy of some statute^ or unless the purchase be effected by 
'wajof gift or advancement to a child^ (1) a mistress^ (y) or other 
object of affection or regaid. 

Resulting trusts will arise, where the property is pur- 
chased in the name of one person^ but the purchase-money is 
paid by another ; secondly^ where a conveyance is made in trust, 
declared only as to pai t, and the residue remains undisposed of, 
nothing being declared respecting it ; and thirdly in cases of 
fraud. As a resulting trust may be established by parol evi- 
dence, it may also be rebutted by the same species of evidence, 
and therefore parol evidence will be admitted to prove the 
purobaser's intention, that the person to whom the conveyance 
w^as made should take beneficially, {k) 

A mere hendml or mn-i-farzi title,” said the Pri\y 
Comicil, simply a nominal title without interest. It may, 
or may not, be fraudulent in design* Such a disposition by a 
grantor, where the transfer of the property, from its very na- 
ture, effected a legal transfer of it, would be simply the 
creation of a trust in his favour, and would, of course, leave 
the disposition ab intesiato undisturbed.” (1) The benamidar 
therefore is a person wholly without any interest in the pro- 
perty. There may be a benami purchase in an idol’s name, (m) 

But a benSmidtr is generally a near relative of the real owner, 
or an old trusty servant of the family, or a mere protege thereof, 
who has no resources whatever of his own with which to pur- 
chase the subject of hmdmi ownership. So far,” said Mr. 
Justice D. Mitter, as the ordinary and usual course of things 

(i) Qbhoy OhuTiHi Ifuherjea v, Punchavun JBose^ Marshall’s Bep., 564. 

(i) Mam Qoomar Mooudoo v. M, O. Qmm, 11 B, L. B., 40 (F. 0.) 

(l) Taylor on Evidence, 5th Ed., pp. 885—6 

||) M&mab UmfadAUy Khhn v. Mt Mohumdm Megmi^ 11 T* A., 
at p. 446. *■ 

(m) Debya w, Luck^^n KooBmnree^ 20 W. R., OS. 
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is concerned^ the practice of maldog benS,mi pnrchasete ia ilio 
name of female membeis of joint undivided Hindu families is 
just as nmcli rife in this country, as that of making such 
purchases in the names of male members’^ (^?) 

In a henaini transaction the party beneficially interOKsted 
should sue in equity, (o) but the person in whose name a 
ben^mi conveyance stands, can maintain ejectment for the 
premises contained in such conveyance, {p) 

The benSmid^r’s name is simply an alias for that of the 
person beneficially interested. The fact that A has assumed tbo 
name of B in order to cheat X, can be no reason bat ever ^ 
by a Court should assist or permit B to cheat A. But if A 
requires the help of the Court to get the estate into his own 
possession, or to get the title into his name, it may be very 
material to consider whether A has actually cheated X or not. 
If he has done so by means of his aliasj then it has ceased to bo 
a mere mask, and fraud has been practiced. The Court may 
say to A : — "We will not allow you to resume the individuali- 
ty which you have once cast off in order to defraud others.’^ (//) 
Although the habit of holding land hendmi is inveterate ixi 
India ; yet that would not justify the Courts in making every 
presumption against apparent ownership, (r) This principle 
has been repeatedly enunciated and affirmed by the Judicial 
Committee of the Privy Council. In delivering their judgment in 
the case of Jiaiiimth Bose v. Shtimsoomiissa Begum, (s) their 
Lordships remarked that suspicions are not proof and that Judges 
in India are perhaps too apt to see fraud everywhere’^ ; the 
habit being superinduced by the manifold cases of fraud with 
which they have to deal. In determining the right to property 
beijsed in execution, the Court must not declare a person claim- 
ing as purchaser to be a lendmiddr for the debtor upon suspi- 

(«) Ckunder Math v, Krhto 15 W. B., 357. 

(<?) Maharmi Busunt Ckmari v. BuUodeh, 1 Fulton, B83* 

(p) See 21 W B., 257 ; 26 W. E., 32 (R C.). 

1^) Mayiie on Hindu Paw A Ufeage, 1st Ed pp. 362—63. [P. C, 3. 

{r) Mmloor RuJmm v. Bhmmmmma Begum, 11 M I. A», 551 ; 8 W, R, 
(4 /M, 11 I. A., at p. 602 See also Breemm Qhmder Beg 'K 
Chpal Qkmdm’ 11 M. I. A., p, 28* 
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cion moiely^ bui ii-» Jecifeion mubt re^fc upon legal ^lomids 
ebiablihlied by legal teafciittoiiy. (/) 

111 a ea^e ^^hcrc tbe qnebtioii whether property bonghi 
Wluit lilt pin*- anil held in the name of another than the party 
I line horn! ^ claiming as tlic real pinvhaserj is the propeity 
ilui other or merely bought and held in his mime (benimi) 
lor the claimant, the criterion ib to consider iioin \\hat sonice 
tlie laircluise-money came ; the presumption io that a purchase 
made ^^ith the money of in the name of B is for the benefit 
of A : and when the purchabe ib by a father, \\hetber Muham- 
madan or Ilindiij in the name of liis son, there ib no presump- 
tion of an advancement in favour of that 3on. fie) 

Where the pioperty vab purchased not in the sole name of 
the bon, but in the name of the ^^ifc ab well as of the son, the 
Ihivy Council held that ilio fact aflbided a strong argument 
in favour of the h}pothesis that it vas a henami purchase, for 
there \’^ab no such community of interest between the wife and 
the son as would render it probable, that they had been made 
Joint owners of the properly ; and the reason for putting two 
names rather than one into a trust applies almost as strongly 
in India as it would in England/^ (r) 

Where one of two brothers, forming a joint Hindu family, 
imrehases an estate, there being no proof of the purchase- 
money being no part of iho joint property, the true Inference 
may be that the purchase-money was joint property* 

In a bendmi purchase, the knowledge and assent in whose 
name tho purchase is made, is immaterial, the crilerioii being 
the quarter from which the money comes* 

Purchase of a taluk in Bengal by a Hindu in the name of 
Ills eldest son and at that time the only son, hold to be a htmdml 
|iiirehase and the sou in whose name it was made declared to be 
a trustee for iho father, and taluk part of the father's ostata (te) 

(/) Fm\^ Bill Ohoiodhry v* Fulrnddin^ M, A. Okowdhij, 9 B. L. E . 
m ;ll%L I. A., 234. , 

(m) Jltmiom %nd Aslmr Ah v Mi Bwl Alinf Miim, B.. 

I\ e, i ; 13 M I A., mi 

{&) I hid, 13 M. L A., .a p 240-48. 

(e) v, 0 M. 1. A , 53 , Blmghui G, Mef/ m 

Buis 20 A . il , 



LNJIiAliUA OJb rar PAP.TfLS, 40T 

piiii‘hn'’e^ in the iiamo«? of chiklien, niiy 

infention of aih inceineiit beini^ fieqnent in Iiulia, the bin den 
of pi oof whether \^hat j^uniu faelc tlio naiiire of the trail” 
tactions was leally not so, is upon those in whose iiaines the 
piirehnses were made (P^) 

Altliongh a purdiase )jy a Miilinmniadun with his ow^ii 

Piia-‘lii«o by a money of nn estate in the name of his son raises 
Miiliauim idaii in . ^ ^ i 

^ biltU name. a ])resnniption of the sons name lieing nsed 
heidmi for his father, proof that the faihers’s object was to 
affect tlie oi<linary rule of succession as from him to that pro- 
perty is sufficient to give, as respects siiangeis, a title to the son 
independeni of and adverse to the father. 

Where bond fide creditors of the ostensible owner of pro- 
perty are claimants on that property, the Court wffll require 
strict proof on the pari of any’ one seeking to have it declarsd 
that he held it only benruni, (y) 

Bendmi purchases in India, not hiving been declared by 
Act VIII of law to be illegal, must be recognised and have 
MofancrSfiPto effect gi’^en to them by the Coiuts, except so far 
2^50. as positive enactment stands in tlie way, and 

directs a contrary course. There is nothing in sec, 260 Act 
VIII of 1859, either taken by itself, or taken in connection 
with secs. 259, and 201 to 2G6, fiom which an inference can lie 
draw n of an intention to prohilfft benami transactions, (r) 
Their Lordships of the Privy Council in thus laying down the 
law observed — It is well-known that bendmi purchases are 
comm on in India, and that effect is given to them by the Courts 
according to the real intention of the parties. The Legislature 
has not, by anj geneial measure, declared such transactions to 
be illegal ; and therefore they must still be recognised, and 
effect given to them by the Courts, except so far as positive 
enactment stands in the way, and directs a contrary course.. 

(w) Gopeekr'^siG Gosmin v. Gmgapm'shad Qouain, 6 M I A., 03. 

(y) Nawah Ahmed AU Mhu% v, Eurdwaru Mull 13 

M. I. A., m j a B. L E., 578. 

(4 Mt Sahmu i:oonwur v, Zalh M$m Lall 18 W. E., 157. See 
also 24 W.B*, 278;25 W.^t.^493. ^ 
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The object which the framers of the Civil Procedure Code 
probabiv had in a iew, was to prevent judgment-debtors becom- 
ing «eeiet piireliasors at the judicial sales of their property^ and 
to eiiipo^ier tlie Court selling under a decree to give effect to 
own sale, without contention on the ground of benirai-pur- 
clia^e, by placing the ostensible purchaser in possession of wliat 
if had and of insuring respect to that possession by enact- 
iiig any suit brought against him on the ground of feen&mi 
shall be dismissed...... •The Code had certainly not for its object 

the desire to confer a benefit on fraudulent benimid^rs. 

In the cases where actual possession can be given of the 
thing sold by the Court, no difficulty can arise ; for there the 
certified purchaser, having both the certificate and possession, 
can hold the property by virtue of clause 260, against any suit 
brought against him ; and if that possession should be inter- 
fered nith either by force or fraud, on the part of any person, 
evejo a beiutmi claimant, it no doubt ought, wdthout enquiry as 
to the ben&mi claim, to be restored. 

It has been suggest ed that difficulties may arise in the case 
of possession given, under sec. 264, of lands in the occupancy 
oi ryois to a certified purchaser, who had bought henl^mi for the 
judgment -debtor, to whom the ryots m.iy have been afterwards 
induced to pay their rents. It w’as said that, upon the strict 
construction of the Code, the purchaser might be precluded 
from suing the ryots for these rents. It is not necessary to 
decide these questions, but their Lordships do not consider this 
to be a necessary consequence of the construction ; for, as 
regards the ryots, the certified purchaser when put into pos- 
session, becomes their landlord, both by title and possession, 
and it may well be that they should not be allowed to sot up 
the ben4mi right of another against the person to whom they 
had thus become tenants.^^ 

Section 21, Act I of 1845, does not protect purchases made 
in the name of third parties from the operation of decrees 
against the persons beneficially entitled to the purchased pro- 
perty. (a) 


(fi) Am€emmum Bmhee t, JBinode Earn Bem^ 2 E , S0» 
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In Gnsh Chanchr LaluiA v, il/?* Blwaaobiittl Dehya^ (b) 
trnie of tlie points ii»i^ed was whetht^r tho lands in dispute were 
parclnasetl by a Hindu female out of monies constituting her 
sirid/icm or peciibiim, oi weie held by her hendmi for her hus- 
band, and the Privy Council held that sections 20tli and 21st 
of Aet 1 of 1845 did not rai’^e a presiinijjtioii of law against a 
boiilmi purchase by a Hindu female in trust for her husband. 

Tn JAikr/rjni Basa7i£ Kiiynm^i v Bullocleh ^“another (c) a bill 
Mas hied ia the late Bupieme Court of Calcutta for an account 
of the rents and profits of the New China Bazar received by the 
defendants and their fa rher as the alleged agents of the complainant* 
The bill stated that the property in question was purchased 
some years previotisly for three lakhs of rupees by Tesj 

Ghuiider, Raj4 of Burdwaii, for the complainant, Ms younger 
widow, as the Sebait trustee of a certain idol and that the 
rents had been collected by the defendants’ father Muddcn- 
mohuu in his life-time, and after his death by the defendants. 

The defendants by their an*^wer admitted the collection of 
the rents by themselves and their father | but they alleged 
that they acted as the agents of the of Burdwan, that the 
conveyance to the plaintiff was bentoii, and that rents have bean 
duly paid into the Rija’s Gutcherj and applied to the re- 
ligious purposes for which they were intended. Fo|* the de- 
fendants it was proved that Tez Ohnnder directed the convey- 
ance to be made out in the name of the in order to avoid 

the jurisdiction of the Supreme Court, as far as he was por- 
sonal I j concerned, that the defendants had received their appoint- 
ments from him, and paid the rents all along into his Outchery, 
and that the complainant had not asserted any right to interfere 
in the management and collection of the rents until about two 
years ago. It was held by Ryan, 0. J. that in a hendmi tmnsac*^ 
tion the person beneficially interested is alone entitled to sue 
in equity and to call for an account, and that it being once 
eatabiished that the trausactioa is the circuma lance of the 

{h) IS M. L A., 419. See also Twndan t. ^okhnumin 
h* Jb, 1 1. A., B42 ; mte^ p. 16t. {a} Felton’s Eep., SSS* 

BSf 
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rerftipt^^ being in the iiniiK of the eemplainant proved iiotliiiig' — 
that being in accordance with benami usages. 

Where a traimction i'5 once made out to be benami, the 
Courts of Iiidiwi which ire bound to decide acconliiig to equify 
and good eon««^uPiiLC mil d^^al wnth it ai the '-ame manner as it 
would be treatf^d by an English Court of Equity. The prin- 
ciple is that effect wdl be given to the real and not to the 
nominal title, unless th ‘ result of doing so would be to violalo 
the provisions ot a statute, or to work a fraud upon imioeent 
persons. For instance, the real may sue the ostensible owmer to 
establish his tiilcj or to recover possession ; (if) and conversely, 
if the benamidar attempts to enforce his apparent title against 
the beneficial owner, the latter may establish the real nature of 
the transaction by way of defence, {e) 

The English doctrine of advancement is applicable in India 
as between a father and daughter, both of English extraction 
and living under English law. The status of the daughter, un- 
der an alleged purchase made by her father for her 

advancement when a minor, can not be set aside except by 
positive pi’oof that the father merely made u^e of her name 
as he wmnld tiuit of any servant or strangerj retaining the 
beneficial Interest in the property for himself. {/). The onus of 
proving ^that a bemlmi purchase by a Hindu or Muhammadan 
father was by \Ta\ of advancement lies on the party w^ho asserts 
it. iff) ‘Tt has been repeatedly laiil down by the Judicial Com- 
mittee that, when a purchase is made by a Hindu or Muhamma- 
dan in the name of his son, the presumption is in favour of its 
being a benimi purchase, and it lies on the party in wdiose 
name it was purchased to prove that he is solely entitled to the 
legal and beneficial interest in the estate. It has been also 
fcakj t!mt 'ivhen the riglits of creditors are in issue very strict 
proof of the nature of the transaction should be required from 
the objector to such rights i for that it would be easy, if such 

(ci!) Ml Tiivkratn iSmkraj v. Gca^ermmntj 14 M L A., 112. 

( i ) Mmmnugm v. Mcthamnder^ 12 B. L. B., 43S. (F, C.) 

{/) £him Mmm&r Mmtro v. if. ^ W. B., 141* 

( y ) AMuUa^ t L. B, 6 Boia., 7lt 
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vigilance and jealousy were not exerci^^ed, ior a family to place 
iamilv-properiv out of the reach of creditor It is po-sSible 
ihc transaction was a real ono, and that the purchase was 
intended for tl e benefit of tlie : but ihc burden of proof 
with »noro than ordinaiw wixght on iho person alleging 
the hoim jfdes of such a transaction ” 

A Hindu had onl? self-act^iiircd est<ite. Ihcvious to hi^ 
death his three sons Sf para led in iood, and left their failierhs 
bouse living separately. ITM that although there was a ces^^er 
ol coiumensality, the normal condition of an undivided Hindu 
familv did not, from the evidence, operate as a complete sepa- 
ration ; and the property ])urchased after the separation in the 
name of one of the sons, and a business carricfl on in the son^s 
name, declared to ho beiitoi, and that the same and the profits de* 
rived from the hn^ines'^ formed part of the joint family estate, (h) 
B,, a Mnhamimidan married woman, hut separated from her 
husband, contracted an irregulfir marriage w'ith V ,and cohabit- 
ed with him for many years, until her deatlu V., during the 
time he ^0 cohabited with B., purchased an estate, which was 
registered in his name as th^‘ owner. Eleven yeai’S after the 
date of the purchase, B. and V., being then both deceased, 
a suit was brought by fhe then Shajada Nahheen to recover the 
estate bought by V,, on the ground that it "was purchased by 
him bonfimi with moneys which bid on god to the Shajada 
A^mheen or owner of a lay Im^mhtelh, or a superintendent 
of a Muhammadan religious establishment, which ho assumed to 
be. It was held, upon the evidence (i) that it was not a 
transaction, as the purchase-money was parti j V ’s and partly 
obtained by^gifts from B. to Y ; and (ii) that it was not from 
the proceeds of a misappropriation by her, as trustee of the 
Iili4nablr4h, as she was lay propriotOi', ami had power of dispo« 
sition, and, therefore, that the dootriw of resulting trusts did 
mi apply, {%). ^^Tho very principle of a resulting trust,” said Sir 
JI^E. Smith, that the property has been purchased with money 

(h) AnmdmKommr v. Khedao Lal^ 14 M I, A.^ 412. 

{i) Ml Ammmnmu Khamm y. Mt Abhi uf 14 I. A ^ 
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belonging to raiotlier, ^ith an impliel trust tliat it shonl‘1 belong 
to tiiat oilier per'-un to -whom th^‘ mono} albo belonged. Bat ?/ ?/ 
2 r It the lataiiion of the pen^Of} to whom the monnj I elotujed that 
iheee should le no nich timt fJm^ oj oourse. no snch Imjdied fens 
wuM b^^caii-.e it is only a trust In ‘mplicatioiij and the pre- 
smiiptioii ^\uLild tbm be met by ilie i acts......... There wa^ no 

exi'^tiiig Imaiiibarah in the sense of an} piueo of worship v Liieb 
might he said to ba\e its property bolongiiig to it, distinct 
from the owimrship of tho Begum., .She had formed re- 

lation with V. as a st-coud liut^ban I, although it was nofc a marri- 
age which was warranted by law , still he li\ed ivith her as her 
husband, and apparently upon very good terms. It there- 
fore, extremely natural, if she found that she was in bad health; 
that she should have been doMrous to make ^ome provision for 
Ms benefit.’ Yy ) 

Where a lease tvas tukcji benaini in tiie namfs of threo 

Smt by land- ladies, who for soiue tiiue paid rent to the 
lord again^jt be- , in i i t t • 

aelicul lesfeees. lessor, and who were sued tor rent by him 

on several occasions when hr obtained decrees, which he exe- 
cuted against their ]wopurty, the lessor was iie\ erfchelesb allow- 
ed, when the ladies wv re unable to pay an} rent, to sue then 
husbands, who were the bonelieial lessees, (/') 

Tho doctiine of estoppel (/) does not apply to benami trans- 
actions and in tins coiuitr} a lessee may den} that the person in 
whose favour ho executed a kabuliat wras not the real lessor 
and beneficially entitled to the rent and he may prove by parol 
evidence that the person who granted the lease was only a beufi- 
midar for a third party, (m) 

The real o vner of property may sue tho bei^^midSr, either 

Keal owner declare the title to the pro|K rr\, oi to recover 
jBiij benami- , « . it. 

dai% possession of it, and may piou^ Bn bmhni nature 

o f the transa< ^ tion , (n) The equitable owm^r of prop* rty wludi 

if AmemmneMya \ Adwufvmnema^ 17 WM, at p. 260. 

(Ij Dehmitii Bop Choodhry^ Gmiffadhur f>epj IB W H,, 132. 

( i) Spo tlie Indi.m ¥a idenae AU, I of 1872^, sVe 1 16, 

3mmlk v, Kedar nath Ukmkerbuityj 1 B. L. li, 720, 

(«) Tma ^ondim Debt v. OoMmom^ Bmee^ 14 W. B., Ul. See afeo 
Jii 77mkmm Bmkraj £mwur v, metjovmmmt, 14 M. L A.^ 112, 
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i& in the name of a trustee may prove the beiidini nature of tlio 

rraiiduleiit transaction in a suit by the trustee to obtain 
tian<^\etionoThe . / n 

real o\^iiti msiy possession of the property, (o) In many cases tna 
Irani objoct of a beoctmi transaction is avowedly to 

ilefraiid crediiors, and against them it is void, (p) But as be- 
tween the true owner and the benrimid^r it is now^ settled iaw, 
that the true owner can plead his own fi‘aud. (q) 

Where the widow ot one of three brothers claimed tivo 


Purcli ^ by thirds of a dwelling house which had been the 
band’s liiernme. joint family property of the three brothers, on 
the ground that one-ilurd fell to her as widow of the de- 
ceased and mother and guardian of his soUj and that 
she had purchased the other thmi share from one of the 
hi'others out of her during the lifetime of her hus- 

band, it was held that though it was equally difficult to prove 
that the purchase-money was stridhan, or that it was the joint 
of the three brothers, yet in the absence of evidence that the 
brothers had other joint property from which they derived joint 
profits, of which the purchase-mony was treated as a part, tlm 
sale of the second third share to the plaintiff under a genuin 
valid instrument duly conveyed it to her and made it her 
property, (r) 

In a suit to establish plaintiff’s right under a kabalah to 

P -a r chase ia land attached in execution of a decree against 
wife’b n<irae be- . , 

fore attachment, her husband, the question arose whether she was 

the real purchaser or only a benami for her hub band. The 
Lower Appellate Court, supposing that the sale to plaintiff had 
been made just before tho decree was passed, found that the 
transaction, though prmd facie a sale to tho wrife and 
supported by possession, was one in which there was much sus- 
picion of mulafides^ and dismissed the suit* It was held by 


(&) MamanugraM Namin v Mahmmider Kornmm 12 B. L. B., 433. 
(p) &mmhmi v. Brinwma^ 4 Mad.H.O., 48 ; Tikds OlmM v. Jtiamal 10 
Bom*, 20e, 

^ if) mmdhmtn w 21 W. B,, 422 j l!dmih v. Gkme, 23 W. B., 43 : 

Ben V Bikd^r^ S4 W. R , 3&1 1 Mngt v* Lalji nml, l.L B , 1 All, 403. 
(r) GmmsJi Ddm v, i>W, 35 W. B , 170. 
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the Calcutta High Court that the Judge committed an error 
of law ill resting its decision upon circtimsianoes of this kind* 
Sir Richard Couch in delivering judgment in this case observed:— 
** It is not enough that these should be a mere possible malajidew 
The Judge ought to find that the transaction was not what 
appealed to be ; that instead of being a purcliasc by tlie with, 
it was a purchase by tbe husband in the wife^s name.” (C 

A fctep-bon Ra]A Chunder natli Roy made over certain pro- 

Fu 1 chase by pertics to his step-mother R^ni Haripriya for her 
Hindu Widow m ^ • i • t 

the name of ne- maiiitenaiice. Uut ol the income she e]ijoj’'ea, 

^udow? ^ she bought immovable property in the names 
of hei nephew Ram Chandra, and her brothers widow Shib 
Siindaii with the express intention at the time, that 
after her death it should go to her nephew and hib mother Shib 
Banda ri respectively. It was held by the Privy Council afifirm*- 
ing the decision of the Calcutta High Court that the purchase 
by the R&ni was not a benl-mi purchase absolutely for herself, 
but was a purchase with the intention of benefiting the person 
in whose name the purchase was made ; and their Lordships 
were of opinion that it would make no difference in point of 
law whether she «lid or did not reserve a life-interest and con- 
trol over the disposition of the proceeds of the property 
during her life* Their Lordships thus concluded ; — One may 
observe that, on the evidence it would appear that she during 
her life-time, did bestow very considerable benefits on both tiie 
mother and the boy ; so that practieallv, in all probability she 
gave them quite as much as the proceeds of the property. Well 
then, the Court belowq not having miscarried in point of 
luw, so far froin having miscarried in point of fact, the evidence 
is very strong indeed that the purchase from the very beginning 
was made with the intention that the property should not go to 
her heir-at-law, but should go to Shib Sundari, or if Shib 
Sundari wag dead should go to E^m Chandra. The EAni used 
to say that ^ all these properties were Rtei Ohandra^s,’ and hei? 
care wag that they remain as Rim Chandra’s. It is perfectly 

(apj MuMmmt MMr Bmm % dli W. 4bt? 
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plain that she had purchased them with the original intention of 
henefiting hiiHj in order that, after her death, they might go to 
him’^ (t) 

Where a Muhammadan husband was found to have paid 
Purchase by a the purchase-money for a patni-tMuk standing 
in wife’s name. in the name of his wife, it was held that his hav- 
ing been in possession of the money was prund facie evidence 
that the patni-t&hik belonged to himself and not his wife, and 
that presumption was not rebutted by the fact that he purchased 
the patni in the name of his wife, (u) 

The benami purchase of a patni-taluk at a sale for arrears of 
Piirohnse o f ^'^‘nt by one of the defaulters, does not avoid the 
against the Zainind^r, who may, if he pleases^ 
sharer. treat it as valid. The only consequence is that 

the owner who purchases must be considered as trustee for the 
other owners at the option of the latter ; and in that case the 
property in the tenure remains precisely as it did before the 
sale. {v). 

Where there is a person in possession of an estate other 
ButyofaPui. than the nominal owner, i e, the person in whose 
Benamidar. name the title deed is, a purchaser, although he 
may he a purchaser for value, is bound to inquire what is the 
nature of his possession. If he does not think to do so, he 
takes subject to the rights of the person in possession. 
Couch 0. J., observed : have here a case where the be- 

nS^midirs have no possession, and the property is in the pos- 
session of the person for whom they were benimidte. In such 
a case the person purchasing from the bentoidirs was bound to 
inquire what was the interest of the persons who were in po<=?». 
session. It is question of equity, whether the person buying 
from the bonlmidi.rs can be considered to have had actual or 
constructive notice that ibebenteidirs were not the real owners, 

mth Roy v. Ramjay Muznmdw. 6 B. L. B,. (P. C) 
Ptodit^s F. 0. J., VoL II., 61S. ’ / 

(tt) Rmrne Bammmfie v. Luchmyvi Doogur 9 W B. F. B., B39, 

W Mm^^Mohm v. iMmdro Mmm S Calc. b. B., Bee 

also R&ylmh miwm V. KSmF^mrnno Qhmdkry m W. R., m. 
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and that the purchase was made simply in their names for the 
other persons. 

was Oil this principle that I decided a case^ (w) where the 
piirckise had been made from the person who was the nominal 
owmer, but it appeared that there %Tas a trust for some charity for 
the benefit of the Chinese community in Bombay, and there 
was a possession by persons who were objects of the charity, 
1 held that the purchaser was bound to enquire what the nature 
of that possession was, and w^as affected by notice of the trust for 
the charity. The principle, if a purchaser, although he may be a 
purchaser for ¥aliie,has actual or constructive notice of the trust, 
he is bound by it to the same extent and in the same manner 
as the person from whom he purchases. And where there is a 
pei'son in possession of the estate other than the nominal owner, 
the persoiun whose name the title-deed is, the purchaser is bound 
to enquire what is the nature of his possession. If he does not 
think fit to do so, he takes subject to the rights of the person in 
possession. That rule must be applied to this case. There may 
be eases in which a purchase from a benAmid^r would be suffi- 
cient and “would give a good title, but in such a ease as the 
present, where the defendants were in possession, I think the 
plaintiff's purchase from the ben^midirs did not give them any 
title or right to recover the property.” (.t) 

It is a principle of natural equity, which must be univer- 
sally applicable, that where one man allows another to hold himself 
out as the owner of an estate, and a third person purchases it, 
for value, from the ’apparent owner in the belief that he is the 
real owner, the man who so allows the other to hold himself 
out shall not be permitted to recover upon his secret title, unless 
he can overthrow that of the purchaser by showing, either that 
he had direct notice or something which amount to construe-^ 
ti ve notice of the real title, or that there existed circumstapees 
which might to have put Mm upon an enquiry which, if ptoso-^ 
cuied, would have led to a discovery of it. 

(w) S&rabji Qkaila v. Mbng$em^ 0 Bom., O. 0., SP. 

Hakeem Mmh v 22 W. B., 8. Bm IWt 
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Wiihoiii laying down any general rule as to ilie circumstances 
V- hicli 'hIiouKI prompt eiupiiry in cases of tbis kiuclj tlic Privy 
Oouiicii were of opinion tkit tLe Girciimstanees must he of meh 
a ^ptcfie eluipactee that the Coin*t can place its jhiper upon 
tlieoi, (iiid stij tb'it upon such facts some particular enquiry 
oii£*lit to liavc been made, Tiiero is nothiug in the position 
of a ^>eiidor being a Maliammadaii 'vvomrai living witli lier 
Purciic^^efrom eliiklreii Upon the estate, and sometimes letting 

a lluhanunadan . i • i i i t 

Woman. it outj wliich siioulu put anj 0110 iipoii eiiijuiry 

whcilier she was the real owner or not. li was also Indd that 
the mere fact of a man huiidiug upon, or spending money 
to improve, property beionuing to the woman with whom he 
was living, cannot lead to the inference that, contrary to the 
apparent title, be had purchased the land for himself; and 
neither this fact? nor the circumstance of the deed of sale 
from a Muhamma<laii woman containing the apparently usual 
clause that she had made the sale with the consent of tlio 
family, was sufficient to put the purchaser on enquiry, (y). 

To make out a title to property, it is not sufficient that 
E^tabiisbing a the party from -whom, or in whose name the claim- 
bciiaxm title. bought the properly, does not 

come forward to dispute the allegation. It is necessary for the 
plaintiff to -establish either the alleged bcnl^mi, or a subsequent 
conveyance from the alleged beuamidar. Even wliere a deed 
or other documont is so old that it is not reasonable to expect 
proof of iho factum of its execution, its authenticity most be 
made out in some rmsonablo way; the usual method being 
parol testimony as to the facts of its custody. {%) 

If it is once established that a transaction is ben 4 ini, the 
mere fact that the deeds and proceedings involved boar the be- 
nlmklir^s name is of no essential weight on the one side or the 
other of tho question, tolm is the primipat (a) 

In the case of a boniini purchase, the mere use of the fard 

Mrmkumm* Komdoo v. McQueen^ ^ 53, (P.C.); 18 W.E., 1 66. 

(s) Ifmsamta Fweedomnma v. Mananmgra 21 W. B., 

(a) M&Im LuU v. Mndgal Z/aU^ 21 W. B.* 2&7» 

02 
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name is «^ufflcieiitly disposed of, if tlie party whose name is used 
sets up no claim^ and if there appears to have been long coiitinu- 
ed possession on the pait of person claiming to be the beneficial 
owner, (b) 

Where a piirehasei in execution sale of rights and interests 
of Judgment-debtor, takes property held bcnS^mi h\ that judg- 
ment-debtor wdthoui any benficial interest theieiiij he has no 
defence against the claim of the real owner who was in posses- 
sion up to the date of the sale, (c) The defendant in this case 
was the special appellant claimed to hold the land in '='Uit 
by virtue of a purchase in execution-sale of the rights and 
interests of the Eajah ot Joiiiteah. The plaintiff alleged that 
this propel ty ivas held heiiami for him by the Eajah ; that in 
fact it was his hereditary rent-free tcimrCj and the Eajah had no 
beneficial interest whatever in it. The Lower Appelate Court 
had found as a fact that that Eajah had never been in receipt 
of the rent of the land, and that it had been in the possession of 
the plaintiff up to the time of the sale. Under these circum- 
Btances, the rule which was laid dowm by Sir Eichard Couch 
as to the duty of a purchaser having notice of an actual or con- 
structive trust to enquire into the nature of possession of those 
ben&mid^rs, or real owners was followed by Mr. Justice Ainslie. 

A mortgagee holding two mortgages of the same property, 
the first being in his wife’s name sells the property to the plain- 
tiff in execution of a decree upon his second mortgage, and 
subsequently resells propel ty to his son benteii for himself in 
execution of a decree upon his first mortgage ; 

JSdd in a suit against the mortgagee and the heullmidars 
that the plaintiff was entitled to set aside this second sale 
and to redeem, but that the mortgagor not being a party, the 
Court was wrong in introducing into the decreee a declaration 
to the effect that the plaintiff was aatitled second mortgagee^* 
and had not acquired the equity of redemption belonging to 

{h) Per Jagksoh and J. J. is Mt BmmdbuUn Dmm r. Mm' 

hsmn ifmefy, !4 W* B., 58. 

(c ) Mm$m Mmh ?* Mhm n % E, 
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the morigagor* Such a declaration being quite iinnocessaiy^ 
tlie pLiiiitiff liad a light to complain and get nd of as embarras* 
iaiiig to tith) and should in appeal be struck out at tlio ex- 
pen-'O of tlio defoiidant-iespondent who lesLted it. (d) 

The leal owner of property isthepexson who should iiibtituie 
suit foi it. A Lcn^mi holder may sue as uiibteo on boliali 
oi the beneficial ownenvithoiit disci osiiig the name of tho real 
owner ; and if the defendant does not object to the suit proceeding 
in that foim, aud laibes no issue upon the real title of the plain- 
tjffj the suit may proceed and be decided. (^) 

In a mortgage-deed the mortgagee was described as one 
J. B., otherwise B. K. the AVife of and 

it recited, that the coirsideratioii-money was advanced by her. 
M, J. B. was not the wife of M., but his concubine. In the 
absence of satisfactory proof that the money advanced was 
M. J. B/s separate property, and upon evidence that the consider** 
ation-money was really advanced byM: — Held (affirming the 
deoxees of the Couits in India), that the pi'epondei'ance of 
the evidence wus in faTOur of M. being the person who advanced 
the money, and that the transaction was to be considered as 
bexulini, or in trust for M. as mortgagee (/). 

The fact of possession has been held to prove that the pro^ 
porty was purchased on behalf of the posbcssor. (^). 

A defaulter cannot under Regulation VIII of 1819, purchase 
a patni sold on account of his default to pay the patixi-rent, 
eithxr in his own name or in that of any other pei son (/i). 

Parties who choose to buy pro^xerty in another person s name, 

Bcn^mi par- and allow that person the opportunity of dealing 
clmsc. iiciat Sait; ..... , , ^ 

lateiTOntion wnth it as his own, can not be aliow^cd m equity 

to inteiwene in a suit brought by him for the rent of such 

property, (i) 

^(d) jp>er Lonn BiACKBrni^ m Ckoommm Singk v. Mmdk Mulimimad 
AB'hu wif$ and mn^ E, B., ^ J. A*, 21, 

($) M^mrm A'oomaf Ik% (doawo S W. K., 150. 

^7 Mhwm Dm$ v. M&M Mahomm0 Jlomm, 13 BL I A., S46 

(§) M* Moada v, S^^vd Mom^tuI 2 W. K., 4L 

(/i) Mi^za Mahmmd Mmmr v Kishin W R., F. B , 0i. 

( I } Wdlmm Smdh y. Muhimn 18 W. li, blB. 
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CHAPTEil VII [ 

OB* OOI^TKACTS OF BALE. 

As oooii as tlie fact is cstablislied of the final mritiial as-cnf 
of the parties to certain terms, and those terms are evidenced 
by any ‘\’^riting signed by the party to be charged or his agent 
kwMIy authorized, there exist all the materials which a Oonrt 
of Equity requires to make a legally binding contract, (f) 
there is a clear valid contract for sale,’' said Lord Justice Tnr- 
mtmllatUetj v. Banl of Scotland, (k) ‘^tho Court will not permit 
the vendor afterwards to transfer the legal estate to a third 
person, although such third person would be aftected by a lig 
pendens. I think this rule well founded in principle, for the 
property is, in Equity, transferred to the purchaser by con- 
tract, the vendor then becomes a trustee for him, and can 
not bo permitted to deal with the estate so as to incon- 
venience him.” But it u as contended in Slum r. Boster, (1) 
that a vendor of an estate is not truly described when lie is 
merely described as a trustee for the vendee and that ho has a 
particular an J defined character and his rights and liabilities are 
restricteclr 27^^ vmdor,” said Sir Thomas Plimieri M. R., in 
lFa?l V* Brifflii, (m) ^Hsnot a mere trustee; lie u in progress towards 
it, andfmallg becomes smh ishen the mon^g is paid, and when he is 
hound to comr^» In the meantime he is not bound to convey; 
there are many uneertain events to happen before it will bo 
known whether he will ever have to convey, and he retains for 
certain purposes Ms old dominion over the estate. There are 
these essential distinctions between a mere trustee and ono 

(/) Per Loan WssTBant in Ohmmdh v. Maftltomms of Mlg, 4 
BaG. J. a»d Smith, at p. 646. 

(k) 3 J. and Smith, at p, 70* 

(f) T. 1., 5 Eng, and Ir. Ap., at p. 320* 

(w) 1 tTaa* and 404^503* 



EARNEST OR DEPOSIT 


is niado a <'on«itri ctirely by having entered into a 

contract to sell. Tin. pi luciple that the agreement is to be 
consklerod as performed, is a fiction of Equity and must not 
be pursued to ifs a^l pracilcal consequences/’ Under the 
Transferor Property Act, 18S2 a contract for the sale of immo- 
vable property is a contract that a sale of such property shall 
takeplacs on terms settled between the parties. It does not, of 
itbilf ceeaie any inienest in or charge on such property, {n) 

In contracts for the sale of estates whether freehold or lease- 
hold, the English law in the absence of an evpre&s stipulation 
to the contrary, implies an undertaking on the part of the 
vendor that lie v\ill make out a good title, and an undertaking 
on the part of the vendee, that if the title prove defective, the 
damages to which he shall be entitled, shall be limited to the 
expenses actually incurred in the investigation, and shall be 
merely nominal for the loss of the bargain. If, indeed, it 
should turn out that the vend )r has boon guilty of any fraudu- 
lent misrepresentation or concealment, or that he has contract- 
ed to soli an estate in which he has no reasonable ground for 
believing that he has any interest whatever, then the case will 
fall within the general rule of law, that where a person makes 
a contract and afterwards broviks it, he must pay the whole 
damage sustained by the party with whom he contracts. The 
same result would also follow — should the question arise on an 
executed contract, and the iudetituro contain a covenant for 
quiet enjoyment, (p) 

On an agreement for the sale of immovable property, it is 
usual for the purchaser to pay down a part of the purchase- 
money by way of earnest or Aqiosit, which if the purchase go off 
for want of title, is to be retui ued to the purchaser with or with- 
out interest, in the mean time The risk of this money falls upon 
the vendor whilst it remains in his custody, unless it be invested 
upon some security express!} approved of by the purchaser, 

M ActlTof J8S2,Soc, 54. 

m on Evidenoo, 5th Ed., p. 1015. See also Deni Gheh w 

MmmidM'ii 2 Bom, H. 0, Bop , 430. 
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Every portion of the purchase-money pmid in pursuance of 
a contract for sale^ is a part-performance and execution thereof 
aiidj io the extent of the purchase- money so paidj does in 
Equitj finally transfer to the purchaser the ownership of a cor- 
responding portion of the estate, (p) This doctrine was ap- 
proved and adopted by Lord Cairns in Aberman l^^on^-worh y, 
JVielfjis (q), who declared the purchaser entitled to a Imi “^^by 
way of encumbrance on a corresponding amount in value of 
the estate.’’ 

if upon a treaty for purchase, one of the parties to the con- 
tract makes a representation materially affecting the subject- 
matter of the contract, he surely can not be heard to say that 
be knew nothing of the truth or falsehood of that which he 
represented, and still more surely he can not be allowed to 
retain any benefit which he has derived, if the representation 
he has made turns out to be untrue. It would be most danger- 
ous to allow any doubt to be cast upon this doctrine^ (r) 

In Hart Y. Simhie is) the plaintiff bought a property on the 
faith of the defendants representation that it was freehold while 
it was actually copyhold, it was held that the defendant having 
taken upon himself, with a view of securing a benefit to him- 
self, to assert that the property was freehold, had in the view 
of a Court of Law committed a fraud. Mr. Justice Fry in 
delivering his judgment in the case quoted with approval 
the following dictum of Maul. J. in Evans v. Edmonds {t) : 
^*I conceive that if a man, having no knowledge whatever 


ip) Per Loan WifeTBUBY in Rose v. Watson^ 10 H. L, 0., 672. 

(q) L. E. 4 Ch. Ap., 101—110. Bee also Kmny v. Admof-^tSemtaZ 
4 Bemh ® E E., 0. a, 75. 

(/*) Per Tmnm, L. J., Mamlms v. Wtekham, S Be G, and J., 316^ — 17. 
{#) L. E,, 7 OL B, 42. (t) U 0. E., 777, 786. 

* The doc tiine is found/* said Lord Chancellor Campbell in a ease 
in the House of Lords, “ in th© laws of all civilised nations that, if a man, 
either by words or conduct, has intimated that he consents to an act which 
has been done, and that he will offer no opposition to it, although it could 
not lawfully have been done without his consent, and he thereby Induce^ 
others to do that from which they might otherwise have abstained, he 
cannot question the legality of the act which h© has so saaetiened, td the 
prejudice ol those who have so given faith to Ms words, or to w 
mfeience to be drawn from his conduoV* (Mrmms v# B 

li. E Cases, 82 f * ^ ^ j ' ' 
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OB tlic subjectj> takes upon himself to represent a certain siate 
of iacts to existj he does so at his peril ; and, if it be done 
either with a view to secure some benefit to or 

to deceive a third person, he is in law guilty of a frauds for 
lie takes upon himself to warrant his own belief of the triitli of 
that which lie so asserts. Although the person making the 
representation may have no knowledge of its falsehood^ the 
representation may still have been fraud alenily inade.'^ 

An offei* to sell property may be withdrawn before accep- 

■Witbdiwal of tance without any formal notice to the person 
offer to sell be- i t « • •/* 

fore acceptance, to whom the oiter xs made. It is sufficient ii 

person. Notice, that person has actual knowledge that the per- 
son who made the offer has done some act inconsistent with the 
continuance of the offer, such as selling the property to a 
third person. Semble, that the sale of the property to a third 
peuson would of itself amount to a withdrawal of the offer^ 
even although the pex'son to whom the offer wars first made^ 
had no knowledge of the sale, Semhle^ that the acceptance of 
an offer to sell constitutes a contract for sale only as from the 
time of the acceptance. The contract does not relate back to 
the time when the offer was made. The owner of a property 
signed a document which purpoxded to be an agreement to sell 
it at a price fixed. But a post-script was added, wdiich he 
also signed — ^^This offer to be left over until Friday 9 A.M.’’ 
It was held that the document amounted only to an offer, 
which might be withdrawn at any time before acceptance, and 
that a sale to a third pei'son which came to the knowledge of the 
person to whom the offer was made was an effectual wiihdta’wal 
of the offer* {u} Eetraotionj therefore, need not be express. 

Where the vendors of land, in a letter acknowledging the 
Oonditioaal weipt of an offer by intending purchasers, 
acoeptece. wrote as follows i*— ^Vhioh offer we accept, and 
now hand you two copies of conditions of sale,’’ and therewith 
^closed a formal agreement with conditions of a special 
^^hayac ter : It that the acceptance was only conditional, 

C«) M^UmQn Vr L. B., 2! Oh, E., 408, 
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and that there was no final agreement of which specific por- 
ioiiiiance could be enlbicedas against the jfurchaseis (r) 

Whcic a contract foi the purchaso of a lease stated that «it 
\uis made ^‘bubject to the appro\al of the title by the piucliasei 's 
SHlicitoi” : li was held that in the absence of i}iala /hits or 
unreasonableness on the pirt of th(‘ pin chaser or his solicitor, 
the Vendor could not enfoieo spocitic peiformanco of the con- 
tract, it the purchaser’s solicitor di^- ipproved of the title, (ic). It 
may be, how ever, doubtedwhether the addition, in a w ritten docu- 
ment of the words, ^'su!)ject to the title being approved by our 
solicitor,'* could affect a contiact for the sale of land, otlierwiso 
completo in itself, and whether the proper meaning of such 
words is more than that the title offered is not to be accepted 
without investigation, and that objections made on such investi- 
gation ivoiild bo subject to the decision of a legal tribunal (a) 
An agreement for the purchase and sale of certain imuio- 
Crttalitional vable property provided that the completion of 
contract should bo 'Subject to the approval 

htle by Pui- purchasers solicitors, Messis. Duii and 

dialer s hoUci- ^ t i it 

ioi\ Milter, and that if they should not approve 

of the title, the vendor should refund the earnest-money 

and pay all costs incurred by the purchaser in investigating 

the title. The purchaser’s solicitors disapproved of the title, 

and the purchaser rescinded the contract. The agreement 

w^as not registered. In a suit to recover the amount of the 

earnest-money and costs, it Avas hold (i) that, assuming the 

objections to the title to be reasonable, the purchaser was 

entitled to rescind the contract ; (ii) that the agreement did 

not reipiire registration, for it was a document entitling the 

vendee to a future right in immovable property and requiring 

something to be done thereunder, namely, the payment of the 

purohase-moncy on one side and the execution of the convey^ 

ance^ on the other (y)^^ 

(?row% V, ^ 

(w) ffiidsm V. Bmk, h, E., 7 Oh D , mt mO ; 4 4pp. 0^*, » 

(x) Fer 'Bmh Gaiuns, L. 0. in Emsm v. h % w ft 

(y ) £rm &Qpal ifii Mam Chum i ft f p# 
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A eoiiriaet hv ot letters n^qiures two things . namely 

Coii,tjact an off and an acceptance. Li an offer is clog- 
ged with a paitmulai condition^ and an answer 
IS returned acceptitig tlie offer but i<^jecting the condition, that 
aione will not form a eontiart, oi if an offer he irade 
iiid an answer is letuuied accepting the offer, under 
certain conditions that alone is not a eontiact, although in 
both ca«^es it v/oiild bo «o, if a third letter w^as sent simply 
accepting tlio offer (- 1 ‘ The answer/* said Lord St. Leonards^ 
^nniist he a simple acceptance without any new stipulation or 
any exception.’' Under the Indian Contract Act the accept- 
ance must be (1) absolute and iinqualilied ; and (2) be expres- 
sed in some usual and reasonable manlier, unless the offer or 
proposal prescribes the manner in ivhich it is to be accepted* 
If the proposal prescribes a manner in which it is to be accept*^ 
ed, and the acceptance is not made in such manner, the pro- 
poser may, within a reasonable time after the acceptance is 
communicated to him, in-sist that his proposal shall bo ac- 
cepted in the prescribed manner, and not otherwise ; but if he 
fails to do so, ha accepts the acceptance, (a) for silence signifies 
assent, if it be coupled with some overt acquiescence. 

An acceptance bubject to a condition and reservation h 
equivalent to a refusal coupled with a neiv proposal. In order 
to form a valid contract, the acceptance must be absolute and 
identical with the terms of the offer or proposal. Where a 
Court has to find a contract in a correspondence, and not io one 
particular note or memorandum formally signed, the whole of 
that which passed between the parties must be taken into con- 
sideratioB* (b) The Statute of Frauds is a weapon of defence, 
not offence, and does not make any signed instrument a valid 
contract by reason of the signature, if it is not such according 
to the go od faith and real int entioo of the parties, (c) 

(4 #i»esnwooffs P. of Goavejaacing, 5th 

for »le % fetters, see Cmn£ng Company y. L. R., 2 I. A,, 124; 

Mrnmhmdra v, 3h&ndihii KHsMfiJi. L L. E., 4 Bom. 126. 
m A# IX of 1872, Seo. 7, 

Oaie^s, v, Borm-Fapm LB., 4 Ap, Gm* 

^0) fepo LB., 4 Ap. at p. , / 

> Pi 
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C-oxitiact b5 
F « r c II a ei to 
cli-^csai^i Cl*' 
ta j ajncUItbs'a 
ct t 

tiler iHseliii 

the pa^aieiit of 

the bond*=? Ov 


The rendor of ceitaiti immovable property agreed to sell 
such properf-y and the iigreri to pur- 

clia-^6 it on the ti idersfcaiidirg that t p irciiasPi 
fe' I " If lain pa^'t the pujuliast-mouey c«i(l 
'o iniiiu '>ood-debb due by the vendor for 
\%]v h %11'^h piopeity hypothecated in 
^•iica mider'^Hndiiig the veiidur executed 
a {^oavejance of --ueh iiopeity to the purehasei. Held, m a 
suit by the purehar^r fui the possession of such property in 
vixtiie of sitch convc 3 "aiice, at the ^/Tirehasei% not having paid 
such bond-debts or done anything to account for such part of 
the parchase-uionev aecoi ling to such understandi'^g, the con- 
tract of sale had not been completed and the siui was there- 
fore not maintuuable {if) The defendant in this case was the 
vendor, and he had appealed to the Allahabad High Court 
upon the following grounds : (i) that the plaiutifiFj having by 
means of a proviso w^hich he did nob mean to perform, indxiced 
the defendant to execute the deed of sale, had been guilty of 
fraud Hiid was not entitled to any relief ;aiid(ii) that the plantiff, 
having failed to perf om his part of the contract of sale, -was 
not endtled to a decr(3e under that conti*act, and hio suit should 
have been dibnii seiL In delivering the judgment of the 
Com t, Sif Robei i Biuurt, 0. J., observed : — **Oii the 

merits we are clearlv of opinion that the defendant's contention 
is right, and that this appeal must be allowed. The consider- 
ation in the sale-deed was Bs. 16,000, Es. 2,000 of which was 
paid in cash, and the remaming Es. 14,000 were to be applied 
by the plaintiff towards the payment and discharge of three 
bonds* If this engagement had been fulfilled by the plaintiff, 
It would have been his duty to have returned the discharged 
bonds to the defendant ; but this he has not done, nor has he 
paid the bond-debts, or done anything to account for the 
Esl4,000 in the manner provided by the sale-deed* The contract 
between the pMntiff and defendant was, therefotOi incomplet% 
and indeed merely inchoate, and the property^ possession bf 


(d) MHi T. A|4>) 7%r 
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\\hicli lie claims^ did not pass to him. It is laid down in 
Sugden’s Yendors and Purchasers, 14th Ed , p. 241j that 'a 
purchaser cannot maintain an action for breach of contract 
luthout having tendered a conveyance and the purchase-money,’ 
and this appears directlv in point in the present case ; for heie 
although there was an intended contract and the execution of 
u conveyance or sale-deed, there has been a manifest withhold- 
ing of the purchase-money, and theieiore the plaintiff can not 
maintain Ms suit.” (e) 

liansf er of Where an agieement is made for the sale of 

owner slnp ot immovable and movable propel ty combined. 

movable proper- , 

ty when sold the ownership of the movable property does not 

able. pass before the transfer oi the immovable pro-* 

lilTi-stiation. perty, A agrees with B foi the sale of a house 
and furniture. The ownei ship of the fuiniiure does not pass 
to B until the house is conveyed to B. (/) 

Where it was agreed between A and B that, in consider- 
Ampere agree, ation of certain proceedings to be instituted 
w executory jointly by A and B, and payments to be made by 
opLt6aBa\ate B, for the recoTery of cerfain property claimed 
tny?9wmitu |>y A against 0, A would make over half of the 
property recovered to B ; but A, contrary to terms of 
the agreement, without ^he consent ol B, compromised his 
claim with 0, and obtained possession, — itwiis held that the 
agreement did not operate as a present transfer of the property 
to B ; and that B the plaintiff could not sue to eject A Se7nbk.---- 
Bs proper remedy was a suit for specific performance or for 
damages for breach of the contract, to support wdiich it would 
have been necessary for the plaintiff to have allegsd either 
perfearjuanoe of her part of the contract, or at least that she was 
ready and willing to perform this condition, but was prevented 
by the wrongful act of the defendant A. 

(&) I, bv E., SAIl sit pp, 80— SI. 

if} The Mmn 0on ti act Act, 1872, aec 85. Mondtba Ifmhnm 
p. Bk^gha% L L. it., 5 Boir, 554—5. 

m 'nMImmndmi w Ismr Ohund&r Butt, 11 B L B., (F. CJ 

Um &m fmm S. CkmUmm v. fM Omri of Wmis, 20 W.E , MB. 
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The nieic icui oi ti tenant cnieiin^ into an agrecinout to 
rutj'h!?rVy the estate will not work a surrender ot 

tenancy by oporation of law , because such a 
contract contains azi implied condition that the landlord should 
make out a good title, and it^^<>uld he most unreasonable to 
suppose that the tenant intondf'd ahsolntely to surrender an 
existing term, whil it was unceitaui sThether the puichas, 

would be completed or not (//) 

Wbon the purchaser of an estate paid earnest-money, and 
HO time was fixed for the payment oi the balance, and tiu 

vendor re-sold the property IS ithin a week. Ir rvas held that 

the vendor was hound to have wailed a reasonable period | that 
the second purchaser took nothing ; and that the first purchaser 
was entitled to a decree lor specific pertormance (?) 

A mere agreement to sell a certain property, withozit any 
consideration passing, cannot bar the right of the vendor on 
the same day to sell a portion of the property to a third paitv, 
or invalidate the third party's purchase ( /) 

Where parties have entered into a written contract for the 

piuchase d property, the Court should see whether a binding 

sale was mtended aithongh purchase-money was not paid. U) ^ 
■i Ti contract for sale, in which it was agreed that 

execute a conveyance the contract 

would itselt operate as such, it was held that the contract was 

Whexe an estate was sold nnder a cmdracfc at ten and a 
^ yeais purchase of tlie net annual rent collections, and 
vanous sums of money were left in deposit with the vendee to 
meet various charges which were expected to arise, and the 
amount of these charges were regul ated by the vendor’s expeot- 

SthEdition, p. 877 ■■ ~~ 

1 . ^ K., 2 All. 711 ^ v. 

!i) W. E.. 
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atiOES, and formed poitious of tbe stipulations of which the 
contract was composed ; but the net annual collections even to- 
ally fell short of these expectations : Held^ that the aoreenient 
at the root of the contract, tver., that the property was taken 
at 101 ys^tiV purchase should govern the whole iiansaction, 
and that the accounts hotwee i the paities should be adjusted ac- 
cordingly. Here the arrangement between the parties was that 
if the hiibtbood proved to be less than Es 1,043 (the amount 
slated by the vendors), the purchase-money of the whole 
property should be diminished in proportion. There was also a 
stipulation that the price of the estate should be increased 
ill the same proportion, if the hastbood showed a larger yeaily 
net profit than Ks. 1,040. (m) 

Where M executed on behalf of N a Idddvindmdhj or deed 
Assigmuentof of disclaimer, disclaiming all right to an estate 
TOontlly^^ilow^ which he was one of the heirs-at-law, upon a 
consideration of receiving a monthly allowance 
for maintenance, and accepted a perwanah securing that allow- 
ance to himself and his heirs : Held that the Idddnndmdh and 
the perwanah amounted to a valid contract by which the parties 
ware respectively bound ;and that the being founded 

on good consideration, was binding on the heirs, who could not 
set it aside except by returning the money which had been 
paid in advance on account of the maintenance allowance, (a) 

A contract for sale or purchase of land by a minor, whether 
consummated by a conveyance or not, is absolutely void, (o) 

A guardian cannot grant a lease of his ward’s lands in per- 
petuity except on the most di^,tinct proof that his doing so 
would benefit the minor, "Whcie no assertion is even made 
that such was the reason of the transfer, the presumption would 
be against the guardian’s lond fidm and there would be nothing 
to bind the ward, when he came of age, from disputing with 
a view^ cancelment any such unwarranted engagement jp) 

im) mrnm Me Mami^ Wmdm qfBmgal 24 Wdi, 23. (P.O.J 

V |#| Act IX of 1372, aecA XI 2 dL ig), 

(fj a Xmmdm v. ^mm £. 2 W.E., 

Also Bg^UotfSmeinv.Mmm LalBuhm^ 23 W.B., 424 ; p .2^8^303 
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All m&ano person is competent to purchase ^ and also to 
letaiii what he purchases ; though he can not be compelled to 
retain it, — tlia transaction (if found to be disadvantageous to 
hiiii) being litible to subsequent avoidance on the ground of 
his insaiiitv, ( 7 ) Dealings of sale and purchase by a person 
appaientiy aane, rhongh subsequently found to be insane^ will 
not be Kset aside against those who have dealt with him upon 
the faith of Ms being a person of competent understanding. 
Nor can an infant take advantage of his own fraud in repre- 
senting himself of full age. (r) 

In September 1849^ one Kelsall agreed in writing to sell to 
McArthur a four-aimas share, and also to assign his interest in 
two-annas other share of a certain Indigo factory ; ‘'‘half of the 
purehase-moncy to be paid at the time of the execution of the 
eottveyanccj and the other half on the 1 st March following/^ 
The same attorney was then employed by both vendor and 
vendee, but the latter shortly afterwards appointed other 
attorneys to act on his part. Condsiderable delay intervened^ 
in consequence (among other causes) of the attorney for the 
vendor insisting on the execution of the conveyances prepared 
by himself^ which the purchaser’s attorneys declined to accept^ 
and vice vemt On the 3rd October, Kolsall gave notice that 
he had rescinded the contraci The following day McArthur’s 
attorneys oflered their deeds of conveyance for execution and 
at the same time tendered half the purchase-money which was 
refused. On the same day the defendant Abbot pni'chased the 
interest contracted to be sold to McArthur and shortly after- 
wards sold the two-annas share to the defendant Qreeiiway* Upon 
abillof complaint fiMby McArth\ir against Kelsall, Abbot and 
Greeinvat’-j it was held by the lata Calcutta Supreme Ooiitfe 
(Petd 0. J.j Boiler and Oolvile J. J.) frAilj/ that time was not 
originally of the essence of the contract ; fifGoridhj that it had 
not been snbsec{iien% made so by the acts of either party 

(q) Stephen's 0 .inmeiitanes, YoL L, 6th Mi. p. 400. See Imwevw 

Sec 11 , Act iX of Ab to sales of Lixnatie’s property, 

( r) Kerr on Piwd, p, 08—101. ^ / 
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McAr&hiir or Kelsall ; thirdly thafe (on the n\K ve groniiclsj and 
a«s MeAriliiir rad not under the circiiinsjtaiicas by z^easou of 
-vvidai delay or other >vise disentitled liiin^eif to relief) 
Kclsali had improperly attempted to rescind the coutract ; and 
a speciiic pc^'rormance was accordingly decreed. An injunction 
iiad previously been grautedj O', against the other defcii lants in 
tli’s suit upon the application of the plaintift) in order to restrain 
from making any further alienation pendente Ute of the 
property in dispute. It is obviously consistent with natu- 
ral justice to compel a party to perform his contract, if it be 
possible, Ticd the contract be not inequitable in itself, and to 
treat those, who with actual notice of it, take a conveyance 
in violation of it as equally subject to its obligations/' {d) 

In re Dagenham Dock Company^ {t) there was an agreement 
Agreemontfor by the company to purchase land for £4,000, 
or^GseeptioTal whereof £2,000 was to be paid at once and the 
balance £ 2,000 paid on a future day, wdth a 
provision that, if the w^hole of £ 2,000 and interest was not so 
paid, the vendor might re-enter without any obligation to repay 
the £ 2,000. This was held to be a penalty, and the purchaser 
was declared entitled to relief on payment of the balance of 
purchase-money with interest. 

Ancesfcral propeidy’’ is not confined to such property as the 
Ancestral father derives from his father or any ancestor, 
property, means paternal property/’ at least 

immovable property derived from the father, howsoever acquired 
by hizn, (u) and the sale of such property by the managing 
o%vner thereof is subject to restiictions, under the Hindu law. 
In Bengal, however, this fathei’s dominion over such property 
is absolute, (p) We have seen that qualified owners and persons 
having a power of sale by implication under the Hindu law may 
sell in case of family calamity, distress, indebtedness or other 


(«| MeAttMr % KdmU, I Taylor and BelFs Eep at p. 18L 107. 
m L B., 8 Oh., 1022. r F , 

m Mmhun v. &mr mohm &os$am, 4 W. E., (P.€.) 47. 

(y I Sales of Ancestral property, mde Ob. IV., Bee. 6, p. rSSB* 
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preshiire amounting to legal necebsityEX^<^) ^'Tbe expression 
Htgal neue&bity/ ” said Air. Justice Mahmood, ^'has not been ex- 

Le^rai acccF- hausHvely defined by authentic decision. It 
® ^3'- i«; only by instances that an idea of what amounts 

to legal necessity can be gathered from the Hindu law and the 
niiinerous dechsioiits to bo found in the reports. Mere specii- 
lati'/e litigation can not be legirded as a legal necessity 
iimbn* the Hindu law. But any litigation which has for its 
object the protection of property in possesion from wrongful 

invasion, may give rise to tonal necessity........ It may 

aKo be eoncetled that a Hindu v\ido\^j when wrongfully deprived 
of lic^r husband's property, may raise necessary funds on the 
sGciirity of that property for the purpose of recoming pos- 
session." (x) 

Under the MiMkshara any alienation by the father of an- 
cestral property made after the birth of the son without the 
consent of the son, uiiiess foi a purpo'^e justified by the Hindu 
law as a legal necessity, will not bind the son, If^ therefore, 
the father, during the minoiityof the son, alienated the proper- 
ties in fraud of hifi^ creditors, such fraud wmiild not bind the son 
who was neither a party nor a privy to such fraud. The acts 
of the father, even if fraudulent are not binding upon the son, 
inasmuch as the son does not claim through his father, his 
title being from hirth ^ — a title wholly independent of, and equal 
to that of, the father, (i?) 

It is settled law in the Presidency of Bombay that one of 
se^ end coparceners in a Hindu undivided family, may without 
the assent of his coparceners, seller mortgage, /or valuable mmi-- 
deraiiouj his share in the ujidivided family estate, movable or 
immovable Such purchaser or mortgagee of an unaseer- 

(w) Ilammmi FrasafP^ Case, 6 M. I. A., 393. Babaji Mah&daji v. 
Rn^fmji JJevJt I.L.E,, 2 Bom., 666 — 69. See also ante Ch. IV.- Secs. 6, 7 
(i) md 8, m 

^ Ln. E., 4 AIL, at p. 542. See also Grose v. Andriamam Bast 

4 B. U E., 0. 0 , 1 ; 12 W.R., 0, 0., 13. 

(y) Beer Eishore Suh^e Bmgh v- Bahu Mm^hdhb Muram^ MngE 

7 W. B. 60t. ^ ^ y ^ 

( z) Famdm Shm V, Vmlmtmh 10 Bom. 139, {f 
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^Inia tail not l>i‘rou‘ [/uitition inM^t upon tlie posbosc.ion 
oi any particular porti<ni oi tho imdi^icled fainilv estate* 

. Ill iladun^ ilia riaht of a lo-porceiier io alienate It sale, 
or o}]ier\\iM'" hi^ ijiierosl in the pr< perty liell in 

« o-}>an eiini 1 is liinifod h tlie e\ 1 < nl ot tlio eo-pareenei's^ sliare 
in tlu^ pariiiailar prop ri} wlikh is ilio «;iibjecl ol‘ tlie aljeiiaiioin 
llie ink is fonndul n]>on tlie piiinipie that taeli eo-parconer 
ha**^ a \este'l pivseiil iimli\ Mail estate \u his share-, which he may 
at an} lime conceit into an estate in severalt^ ]>y a compulsory 
or voluntary ]uitiii m, ainl that such e 4 atc is transferaJilG like 
any otlier interest in prop< rty. (n) 

A contract enierei into In a Hindu marineil womans jointly 
with Inm husband and separately tor herself, uuist in the ah- 
-'anee of special circumstances, he considered as entered into 
with reference io her stridhau, which is analogous to a woman's 
separate property in England, (h) 

Where a share in an estate had been solil under a stipulation 

Sale tinrler re- tliat the purchaser should possess it himself US 
-nervation. Ui ^ 111 ^ ‘• 

ol reconveyaTiee. landlord, or, it desirous of parting with 

f^hould restore it to the original owmer or his heirs at a fixed 
price ; and the purchaser having been restrained hy this agree- 
ment fioni selling oiT this property to a third person, had, on 
his retirement to England, given other persons a farming 
of it hvffieei} years : ICeld, that as the object of the original 
htipniation was to secure the constant possession of the share to 
some one with wdiom the original owner or his heirs, w^ho still 
retained the reddiie of the estate, could keep up friendly re- 
lations, the grant of the farmor\s lease w^as a violation of the 
CO Tenant ; and that the heirs of the original owner v/ere enti- 
tled to have the share in suit convoyeii to them at the stipnlatod 
price* (c) Here although the vendees were forbidden to alienate 
hy the express terms of the elcrir, still they evaded and did the 
nearest thing tliej- could to it, by giving a lease for a long term. 


(a) T^nMa cheMa FMay v. Ohmmhja MTuduUar, 5 Mad , 1I)6-*’7L 
m KMmJi W Laimidm nathiMm, L L. B., 4 Bom., 318. 

yI LuMar v, F. Wiie^ 25 W. B., 370. See as to 

of Be-pwclmse, mtef pp, 326—27, 

y- j . 
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Where p] opcrty was sold nominally by beiiamidlirs, but in 
SalebyBen^. reality by the real owner, and the consideration 
midais. the debts duo from him to the vendee, the 

sale was held to be perfectly legal as against the real ownerj 
and therefore as against creditors seeking to o-\ecute their 
decree against him afier such sale, (rl) 


Section 1,— Conditions of Sale. 

Fresumpiively a vendor is bound to know his own title, so far 

Duty of veil- ^^t least as with ordinary diligence he may know 

dor to it, (A It is therefore his duty ^^to give substan- 

criptioii. tially correct information ^ at all events to the 

extent of his own actual knowledge of all facts material to the 

description or title of the estate or interest offered for sale, 

but not of extraneous facts affecting its value : the seller, 

for example, is not bound to tell the buyer what price he him*- 

self gave for the property.” (/) A misdescription materially 

affecting the value, title or character of the property sold will 

make the contract voidable at the purchaser’s option, and this 

notwithstanding special conditions of sale providing that errors 

of description shall be matter for compensation only, (y) 

A condition of sale is bad as misleading (1) if it requires the 

Misl eadi ng purchaser to assume what the vendor knows to be 
ConditioE 

of sale* false ; (2) if it states that the stale of the 

title is not accurately known when in fact it is known to the ven- 
dor* When the conditions on the face of them purport to give 
-only a good holding title, the purchaser on being relieved from 
them is not entitled to have more than a good holding title* 
Even where the condition of sale is a misleading one, the pur-^ 
chaser is entitled to have a good holding title notwithstanding 
the condition, or else to rescind his contract, (h) 

(d) Mmofiur Dm$ v. 3Man 26^ See also i 

Bmmrn J)ms, 24 W.E., 79, 

Is) Sm unie, p, IS9» 

(/} 3 App, Oil., mst 

T PI imif 1 Bing, m €., S70, 877; Mimrn v. 

lU. 4 lOtf, 161. 

( A ) Brwd r. Muntmi, h, B., 12 Ciu P., 131. , > 
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Under the Specific Relief Act, the purchaser is eiiiiiled 
to a title free from reasonable doubt. {/) If there is an apparent 
doubt in a title, which can be settled only by further litigation, 
the purchaser can not be forced to buy a law -suit. 

There are several things which are quite clear with regard 
t,o a contract founded on conditions of sale. One is this, that 
the veiidorj who means to exclude the purchaser from his 
coniinon-law right to have a good title bliown, must do so by 
explicit and clear words. Another is, that, if the vendor seeks 
to exclude the purchaser hy a statement oi fact, he must prove 
the fact to be true, and the statement of fact must he an honest 
and fair one ; it must not for the purpose in hand be a part of 
the truth only ; it must, so far as that purpose is concerned, be 
the truth and the whole truth. It must, therefore, not mislead 
an ignorant person. One of the main reasons why the Courts 
have treated conditions of sale in this way is, that the vendor is 
a person who knows, and ho is stipulating with the purchaser, 
a person who does not know. It is, therefore, of course fair 
that the person who does know should express his meaning so 
as to be perfectly intelligible to the person who does not know. 
Another thing equally plain is this, that whore the conditions of 
sale arc framed in bad faith, so as in effect to trap the ptmhmer, 
the Court will not hold him* to be bound. It is also perfectly 
plain that where the sale is under the direction of the Court, the 
Court will lean, if possible, to a more exact requirement of good 
faith and honesty on the part of the vendor;, it will endeavour to’ 
insist upon that fair, straightforward, honest, open dealing which 
ought to characterise transactions between vendor and purchaser, 
(y) take it/^ observed Cotton L. J,, ^Uhat conditions of sale 
must be Mr, aM in the conditions of sale thero must not be 
made any represenbition or^condition which can mislead the 
purchaser as to facte within the knowledge of the vendor ; and 
that tlte vendor is not ^at Hbetdj to require tl» purchaser to 
tssuipe as the root of his title that wbjeh documente in his 

ID m 1 of Sec. Cl, {h) md (c). 

lyj F4r Fat, J., In re BmrtiUer Broad v. L.It, 12 Ch, Dt 135. 
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liObntoBiou .''liow nol ((.) bo tho I'aot, e%on flioiigli (Ikibo liocn- 
lueiits may show £> perfectly good title oii aiiolhor groumi, 
VThere the bale is l)y the Court, tljo Court is bound to talie specd.d 
oare, if possible, that there shall be nothing in the conditions, or in 

i ho representations therein conuinud, u hick bj posbibilifv can 

udhlend a yjiirciia'Jer, because the pincha^er has a riobt jo 
absamo that the Con u u ill take good caic that thero sliall bo 
nothing that can in any uay mlsloail him a^ to the title ho is 
getting.’’ (/) 

Vendors of land may, and constantly do in practice, sell under 
conditioiih reiyniring the purchaser to assnnie particular states 
(d fact and title. xUthough when parties do not possess a title 
prior to a particular date, they may fairly make it a condition 
that no title prior to that date sliall be required, it is not fair 
or honest to say that the title comnienee.s on a certain date 
when it docs nol coinmeuce then, and when tho vendor has 
prior deeds in his hands which show hi.s title to he bad. (/) In 
most cases the production of the earlier title-deeds would have 
the effect of putting the purchasers on their guard n Idle their 
eonceahnent or .suppression takes in unwary purchasers ami is 
a device often adopted by uu.'scrujinlous attonicy.s and land- 
agents. 

Where thero is a condition of sale that, no title to tho 
piopeitj sold shall be shown betore a certain date, tho piircliaser 
is entitled to ascertain nUunde that such prior title is not 
defootive and that there is no conecalinent of an incumbrance 
or other flaw in the title prior to that date, (m) 

^ Earnest-money is a deposit of part of the purchase-money 
with the vendor ; and tho moment it is paid the purchaser ac- 
cjuires a lien on ihe property agreed to bo sold feo tho extent of 
.such deposit, and such lien could only bo lost by reason of his 
failing to carry out his side of tho contract, (a) ' 


In rc v. 

^ U) Per MtiPriLRsoN, J, 
MfMd\ 18 W. R, 

(to) PeUovJvc v, 

( Pht P H J5AB j J. , Ken 


}hndon, L. H,, IS Ch, I> , ai 149-50. 

10 J) it\tma'iiaih v, i)iv{}bMn>d}w 

1 Bom, Il.aRm 
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A bbiicnieni iliai |>rof)orU' sold *5;iibje<'*i to all iiglith of 
way and water and ollnn* e<i-^t‘!nents (if any) existing over and 
irpon tlic same is frec^nchtiy insei’ted in the contract. 

Where an advertisement published by A, seitino forth a 
iIe' 5 cri|dion of the ^illagos, and calling upon intending pur- 
eliaser^ to conic ibi\\ardj it was held that such advertisenii:;at 
was biibbtaniially an iin plied narranty of title, and would in 
any ca^^c, make him rcbponAbh to the pnrehaser deceived b} 
such nusropresxmtiition. {o) 

Idcbtrictivx conditions of b de are of Iwo classes: (i) condi- 
tions whereby the purchaser simply prevented from putting 
the vendor to prove parliculaT things, in which case the pur* 
chaser is at liberty to ascertain and prove ilicm himself aliunde; 
(ii) the stricter form of conditions wdiereby the purchaser is 
required and bound to take c<‘rtain facts as tiue, or a certain 
title as goodj w'hatcvor evideiic<^ he may discover to the contrarj , 
The purchaser is, in fact, to take aiicli title as the vendor 
and he can not insist upon wdut he hub no right to insist on. 

A con tract for the sale of superfluous land of a rail way company 
Condition that wliich had been conveyed by the company to the 
IhaU^^achnit ^ a contaimvl a stipulation that the purchaser 

dtiective title. .should admit and assume that everything (if any 
thing ^vas necessary) was done liy the company to enable them to 
sell the laml as surplus land, and should not call for or require 
firoduction of any evhhuico to that effect ; and a further stipu- 
lation that if the purchaser bhould fail to comply with the 
terms of the agreement, the dicposit should be forfeite<l to the 
vendor. The laml was not sitiiate in a town or m^ed for build- 
ing purposes. In the course of investigation of the title the 
purchaser discovered that the prior owners had not waived 
their right of pre-emption ; and as the vendor refused to remedy 
the defect, the purchaser brought an ac*tion claiming a return 
of the deposit and damages. The vendor then sold the land to 
on© of the prior owners. II held that the purchaser w^as 
bound by the stipulation to admit the title of the company to 


{o)« M&Jak Mdmam^ Singh v. Gmdorrf StmaH 4 Cb , 0 W.B , 37L 
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sell to the veiitior ; tmd that as he had refused to abide by that 
stipulation he had broken the contract and could not maintain 
the action, or claim a reinm of his deposit. the purchaser/’ 
observetl Jamos L J., ^^agrees to admits lie must admit and 
assume for all purposes and upon all occasions that every thing 
was done by the company necessary to enable them to sell and 
cornoy the land to purchaser; and if he does not admit that, 
he has broken the contract and can not complain that the defen- 
dant has broken it. He entered into the contract with eyes 
open, and is not now entitled to be released from it.’’ (p). 

Freehold property was sold in 1877 subject to a condition 
that the title should commence with a deed dated the 30th of 
December 1867, and that no earlier or other title should be 
enquired into by the purchaser : it was held that the condition 
did not preclude the purchaser from insisting on an objection to 
the prior title which was not discovered through an inquiry 
made by him, but was accidentally disclosed by the vendor, {q} 

A sale was made by the Court of Chancery under conditions 

Cnmlitijjn not -which precluded the purchaser from obieciingto 
to object to title , . 5 . . ^ 

prior to Uocu- the title prior to the document chosen as root 

»ot\f made recitals in deeds more than 

20 years old conclusive. A recital covered by the condition was 
so framed as to conceal a defect of title prior to the date fixed 
for the commencement of title. The purchaser enquired into 
the prior title, and refused to complete on the ground that the 
prior title was bad ; and the Court heiiig of opinion that such 
objection was well founded, it was held that the sale being by 
Court, the purchaser was not precluded by the conditions from 
raising the objection, and ought to be dischai'gcd from his pur- 
chase. (r) 

If the vendor does not intend to offer an unqualified estate 
or interest, the qualifications should appear on the face of the 
particulars. Concealment in the particulars is not excused by a 


(p) Bmt V. Mmmnd^ b. E,, 12 Ch. B., a 
(f) V. h E., IB Ob. B., 148. 

(V ) Mm V. Afc, L.B., 13 Iq , 186. 
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correct statement in the conditions of sale, though ilie^e wore 


read out at the sale, (s) 

, The particulars should fairly and accurately describe the 

Ttie €»entials property, or the estate or interest therein sought 
of Darticularsof , , -j t i • t • i 

saik to he sold. They should describe everything whicii 

it is material for the purchaser to know, in order, to Jiidgo of the 

nature or ^'alue of the property. Permanent charges and 

restrictive rights should be noticed. Doubifnl pai tictilars and 

conditions of sale are coBstraed in favour of the purchaser 


Doubtful par- 
ticulars. 


and strictly against the vendor, but not so 
as to contravene a Avell-knovvn rule of law or 


universal custom. Catching conditions as to title may 
Catcliingcoa- purchaser whose attention is directed 

ditions. objectionable character. Vendor's under- 

taking in contracts will be strictly construed against him (f) 
Verbal declarations at a sale at variance with the particulars 
should be reduced into writing, by making the requisite alter- 
ations in the printed particulars or conditions. 

Where trustees sell under conditions of sale, a clause is 
usually inserted stating that the parties benciicially entitled to 
the estate shall not be required to join in the conveyance, (v) 

It is not necessary, in the transfer of property subject to 
public rights to allege those rights ; they attach themselves 
necessarily to the land, and it is taken subject to them, (v) 

Special mention ought to be made in the advei-tisomont and 
particulars of sale of any fact or circumstance in the property 
to be sold which gives to it some peculiar or additional value or 
attraction, or subjects it to some right, easement *or renteharge 
in favour of any proprieror or proprietors other than the vendor. 

Where there is a road or a ghaut on the banks of a navi^ 
gable river to be enjoyed as private property, portion of and 
Incident to the land to be sold, it is a very important 
ingredient in the matter of the contract and is usually stated in 


($) v. B Oh* XIS. 

d Darfe*0 T. and F., m Ed., YoL I. 

W) 0reenwood% Bractioe of uonveyancing, p, 19, 

(#> Q&m V. The Free FMm o/ 11 H. Ii. C., 192. 
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tlu' and p uiiciilarb ot '^ale (w) Bui the puicliasor 

enjjit to take cuf* to veiify these statemeuts by peisoual 
HhM»r\4!!oii 01 inquiiY 

At 0 sile by adotiou undei <i d ‘cice, the propeity sold Yas 
^ sUied in the pai tii niais to contain 7ho sqiiaie 

\aids ui thou abouts. and one of the conditions 
ol pioMiled that li any euoiq uns-stitemonh oi oniissioii in 
tin' ivutHulai‘3 should bcdist^o^ercd, it sboiild not annul the sjk\ 
noi should any (^onipensition be allowed b} ihe \endor io pur- 
chaser iu le&pccl theieof. The property was found to contain 
f)7d squaie \ards oiiH, d Yas held, that the condition only 
applied to sniall errors, and did noi cover so large a defieieney, 
and that the purchaser vias entitled to compensation, (c) 

Leaseholds in LiverpooHvero put up for sale under the direc- 
M 1 lal 1 n i; of the Court in four lots, under a condition 

nu’hcula-% that the purchasers should enter into the u^ual 
covenant for paying and ohserving the rents and covenants of 
ilie leases, and indemnifying the vendors therefrom. There was 
no condition as to the Ieas6& being produced, nor that the pur- 
chaser'^ should be deemed to have notice of their eontonis. As 
to one of the lots, the purchasers stated the rents at vlueh the 
different parts of it were underlet, and the amount of a mortgage 
on it ; but owing to a slip, did mention tliatit was subject to 
any ground-rent. It was, in fact, subject to a ground-rent of £43, 
A purchaser bought this lot for £1400, and applied to be dis- 
chuiged from his piircliase, both he and his solicitor deposing 
that tiny wire led by the particulars to believe^ and did believe 
that the propo% was not subject to any ground-rent : — Held 
that tlio purchaser was entitled to be discharged, (y) Jcssel, 
M. R., observed ; — cannot be said to be fair mode of draw- 
ing a particular of sale of lease-hold houses subject* to a 
grmmd-rent of £43 a year, to say nothing about the rent, I 
have never seen such a particular, though I have had a very 
great deal of experience both at the Bar and on the Bench as to 

(w) Fm* Phsab, J.. Sirhar v. 9 B.LR., at p. 134 

(.r) WkUUmere v, Whutemora^ L. B,, 8 Bq., 603, 

(y) j0ueB V. Mimmefj 4. B , 14 Ch. B., 588. 
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sales of lease-hold piopcrty. I ashed both sides whether any 
body el&e have ever seen such a particular. Not only did 1 tiof 
obtain any response to that question^ but I find that in this very 
rase the omission had oceiueJ thioiigh a mere slip, that the 
particular was intended to be in the proper fomi, hut that by 
some accident^ the pen had been diawn through the statemeni oi 
the ground-rent It is said, and no doubt truly said, that as a 
I ole when lease-holds are sold uhicli aie held at a peper-corn- 
lent, or free from rent, or at a nominal rent, that also is stated, 
and of cotitsc if the purchaser had been careful he would have 
enquired ; but still I think not only that ho was misled, but, 
if I may say so, that he had a fair title to he mlded^ and oonbe-« 
quently that this is not a case in w^hich the Court ought in the 
exercise of its discretion to direct specific performance. It 
must not be forgotten that the Court has refused specific per- 
formance even where the mistake of the purchaser has not been 
induced by any act or omission of the vendor, and i fvHion it 
ought to be refused where the omission of the vendor to duiw 
his particulars in the fair and ordinal y way has conduced to 
that mistake.’’ {z) 

Where it was made a distinct condition of sale that the pro- 
■pubiic sale. perty should bo sold to the highest bidder, 
without any restriction of the purchaser being a rebel or not. 
Held (i) that the government may, like any other seller, im- 
pose any condition it pleases with reference to the pioporiy 
which it offers for sale, prior to sale, but is not at liberty subse* 
fpiently to the bid and deposit of the earnest-mony to disaffirm 
or annul it on a ground not only novel but directly at varianco 
with the terms on which it offered the property for sale ; 

(ii) that the gove'rnment was bound to make over possession 
irrespectito of the character of the highest Mdcfer, inwmucli 
m when the property was knoeketJ down the relatioh of 

dee ai|d vendor e2i:isted betweeu^ hint ahd the government ; and 

(iii) that a suit may, therefore, be brought against tho govern- 
ment by such purchaser, if the government refuses to give itp 

(i) Fef M4B. in Jin.m v. L. lb, 11 Ch., 59S, 
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po^toOfeteioii 01 tta.n^iei'- the po bes^ioii to anotliei (a) T!ie Finy 
Council reiBciiked that the government in conducting ihe suU 
<Hvas exactly in the situation of an individual selling liib pro- 
perty by auction ; and the pioperty wa «5 knocked do\\n 
the relation of \ coder and vendee existed between the govern-^ 
Blent and the highest biddei'b 

The notice of the interests to be put up foi sale is aiot^e 
what must be looked to as affording an efetunaie ot the \aliii 
and extent of the purchase (h) 


Section 2.— Persons capable of Selling* and Buying*. 

Every person is competent to contract who is of the age ol 
Who are com- majority according to the law to which he is 
subject, and ^who is of sound mind, and is not 
disqualified from contracting by any law to which he is subject, (c ) 
Under the Transfer of Property Act, every person oompe* 
Who can sell, tent to contract and entitled to transferable 
property, or authorized to dispose of transferable property not 
his own, is competent to transfer such property cither wholly 
or in part and either absolutely or conditionally, in the cir- 
cumstances, to the extent and in the manner, allowed and 
prescribed by any law for the time being in force, (d) A 
man’s authority to sell or mortgage transferable property not 
his own’’ may be either (i) express under a power ; or (ii) arise 
by implication of the law to which he ia subject, where 
upon an emergency family property is alienated cither by a 
managing member of a Hindu undiTided family or by a Hindu 
widow without the consent of her husband’s kin, (e) 

A, a trustee, is simply authorized to sail land by public anc* 
tioiB He cannot sell the land by private contraci f /) 

(a) IMl Bokm v. Bhdtk Muk&mmad 13 W. B. (F. C.) 4— 

(5) WoGfmnutk Mo^ Jo^/mtee Deh^a^ W. B., 1864 6§» 

( « I The Indiaa Contract Act, IX of 1871 sec. 11. 

{d} Act IT of 1882, sec. 7. 

C € ) See pp 279—83, 294— -295. 

Sales by 
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A, as ilie tiusue ot e(‘rrdn laud foi X, Y aud Z ileiiefi- 
eiaries), is aiifchori/ed to sell tbe land to B loi a s|jeciiied sum. 
Xj Y and Zj being competent to contract, consent that A may 
sell tbe land to 0 n r a less sum A may sell the land accord- 
iiigly. {ij) 

We La\e bCGU tlua n sue may 00 made of ancestial pro- 
*"ale by Kaita |) 0 ri> Isv the manafiiim member of a Hindu family 

.atx.f3Uig a ^ ‘ ^ ° ^ : 

i.iimIyDPcessity. — e. g. a utlier, for ^^aiisn liig a ‘mamily iieces- 

^ity'\ (k) The purchaser in all suen casts is bound to enquire 

into the necessity justifying the sale, to ascertain that the 

person he is dealing wiih is really the manager, and to satisfy 

himself that the sale u lequisite lor the purpose of paying off 

a debt binding on the family or averting some family crisis or 

calamity. Ho must be reasonably led to believe in good faith 

there is a pAmd facie legal necessity binding on the infant 

members of the famil}. For example, might be highly 

dtesirable,*’ said Mr. Jubtice West, in the interests of the 

family, that a mortgage and a bond at high interest should 

be paid off, even by a sale of ancestral property, rather than al 

lowed to glow to mi overwhelming amount. The mere fact 

that the father did not wait until the debts and interest had 

grown to an unmanageable sum or to the whole value of the family 

estate, is not, we think a sufficient, reason for Jsaying that the 

apparent ground of necessity was wholly unreal, or a mere 

invention of the father and the creditor. The expression 

‘family necessity/ when used to justify the sale of ancestral 

property, must be construed reasonably, and the head of the 

family and those dealing with him must, 10 the interest of the 

family itself, be supported in transactions which though in 

themselves diminishing the estate^ yet prevent or tend to 

prevent still greater losses. A reasonable latitude too, must be 

Manager’s allowed for the exercise of the mauager'^s judg- 

liiscTetioii ment, especially in the case of a father, though 

this must not be extended so as to free the person dealing with 


llfcs. 0% to see. 11, Act II of 1SS2. 
i| Se® m. 263, 266, 294-^1^4 
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iiiiii from tlio need uf all pte< Pinions where a nmior ^on ha^ ai^ 
inf-erc^t in the piopertyf’ {/) The circnmstauees raiist be ‘siieh 
as not to touch ’■'’the t/ow/ /a?^A and p/o/n^ieii^ of the tiaiisae- 
tioiid’ Where, ilieit foie, a debt of Rs* 88wah incurred after 
the father’*^ illne^^s and consequent impoverishment^ to buy a 
.dock of huflalofs until wluch to rebuuie his business as a 
jiiilkmaiij it was held to be a valid debt, inasmuch ‘^‘as the debt 
being contracted to put the father once more in the wny oi 
earning a maintenance, was created under tho pressure of 
a familjj neceasitp ivlacli the Hmdu Law full recoatii^ed* That 
iiiit does not require tia father to he dowa m klle7iess until star- 
vation is aatuaU'i^ at hh dotu before parting with the family estate ; 
it recognixes as iiecesbity any emergenev in which plainly, and 
not through any eoiirse of subtle or sophistical reasoning, tho 
proposed transaction is tho only obvious moans, orthe obviously 
proper means, of averting some greater calamity, as absolute 
pauperism would lied’ (j) A bond fide purchaser for value 
Irom the father or other Kartfi of the family will, therefore, 
be invariably protected. 

An alienation by a Hindu widow of her deceased husband’s 
estate for pious and religlouh purposes, made for her own spirit 
tiial welfare, and not for that of her deceased husband, is not 
valid. (/) Bat her dominion over her stridhem is absolute. 

The first thing to be done by the solicitor of the purchaser, 
on having a communication made to him by his client of a 
contract entered into by him for the purchase of an estate, is to^ 
ascertain, by due enquiries, that the purchaser is competent to 
enter into and peifeei the contract in view, that is to say, not 
prevented by infency, coverture, or the like, and moreover, that 
he is not so placed with respect to any personal connoxion he 
may have with the estate, or influence over the vendor, as to 
be prohibited by the policy of the law’’ from becoming a 
purchaser. 

(t) Mabaji Malmdajt v» Knshu^i 2 Bom , 6S6— 00. 

( J) Bid, sea Compare the observations of ®Asr, OJ , mk p* 

(ir) Fumn Lai v. Jm Aermw, hXt.B., 4 AIL, 481 M to hi 

Hindu Widovs, see mie^ QK XV, geCs, 7 (A/ and f 


1 



>Fe 


WHO cv.vNOT rar 


44 » 


Trustees are forbidden br “the rules of equity and good 

Who should conscience’’ to purchase the trust-estate except 

^*^^kuste^es.^ ^ under the eye of the Court, ^^lest they should be 

induced to abuse their trust by exercising their legal powers 

o\er the estate with a ’view to their own adyaiitage.’' (/) 

A directs B to sell A’s estate B buys the estate for 'himself 

in the name of C. A, on discovering that B has bought the 

e^^iate for himself may repudiate the sale, if he can ‘^how that 

B has dishonestly concealed any mateiial fact, or that the sale 

has been disadvantageous to him (ni) 

A directs B to sell A’s estate on looking over the ebtate 

before selling it, finds a mine on the estate which is unknown 

to A. B informs A that he wishes to buy the estate for himself, 

but conceals the discovery of the mine. A allows B to buy, in 

ignorance of the existence of the mine. A, on discovering that 

B knew of the mine at the tim^ he bought the estate, may either 

repudiate or adopt the sale at lus option (n) 

A directs B, his agent, to buy a certain house for him. B 

tells A it cannot be bought, and buys the house for himself. A 

may, on discovering that B has bought the houtoC, compel him 

to sell it to A at the price he ga\ e for it. (o) 

Attorneys and pleaders cannot stipulate beyond just profes- 

Bargam witlj bional allowances. The Courts of equity, upon 
client, m&.la , . . , i j ^ £ 

pmMiU general principles oi policy, will not permit an 

attorney or a pleader to accept anything from bis client pending 
the suit, except his demand. There would be no bounds,” said 
Lord Thurbw, the crushing influence of his power, if it 
were not so.’’ (p) An attorney, vakil or miikhttr should not, 
tlicrefore, as a rule purchase of his client during the conti- 
nuance of such relationship between them, lest the situation of 
the client should render Mm upahle, without fear of ineoavetii- 
en ce, to refuse the ffilfoitatiops of ^ Ms ^ttowleyy or mnk h tHr, 

{1} Jj%M$r V. 6 Ywn 6-BI' ; Ootm v. Tr^eatMc^ 9 Ye^. 246 ; Bander- 

ucw V, 16 606* te mUei pp* 661—87. 

(^ 1 ) Actji: of 1872, aec. 215, Mus (a). 

see, 215, Ce) me. 216, tilwtratloa* 

» % i S^e also Fwmlmh 

10 469— ‘78 ; Fwndh^pfiU MuMck'f* Ur§uhar% 
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Agents and auctioneers, with respect of the Luid^ uf thru 
principals, executors and administrators as to those of their 
testator or intestate, assignees or trustees of insolvents, com- 
mittees of lunatics and guardians of infants, are all looked »ipoii 
as trustees, and are thcrefoie under a general disability to become 
the purchaseis of the estates under their charge. 

And the rule is the same as to stewards or maiiDgers of 
tiluks and zamindaries, for their persona! snperiuieiidenco of 
such titluks and zamiiidMes may have furnished them with iji- 
fonnation of mines and other advantages unknown to their 
principals, (g) 

So a person chosen an arbiti*ator. cannot buy up the unascer- 
tained claims of any of the parties to the leferenee' it would 
corrupt the fountain and contaminate the award (r) 

Where a person cannot purchase an estate himself, he cannoi 
buy it as agent of another, and perhap*^ connot even employ 
a third person to contract or bid for the ^^tate on behalf ot a 
stranger, (s) 

Whenever, therefore, the purchase! ‘s suHeitor, upon the occa- 
sion of a contemplated purchase discovers any of these disabili- 
ties, it behoves him to recommend an abandonment of the 
contract, as the purchaser will, In all thcKse eases, even after 
payment of his money, and the execution of a conveyance to 
him (unless the contract was carried into execution under the 
sanction of a Court of Justice), be considered a trustee only 
for the vendor, and consequently will neither be capable of 
making a title to a future purchaser, nor bo secure ♦of a peace- 
able enjoyment of the estate himseli. 

But if none of these disabilities exist, it will then belong to 
the ptxrchaserks solicitor to prepare a memorandum of the con- 
tract for purchase, fo bo submitted to the vendor or his solicitor 
for approval, and to be thereupon signed by the parties. It 

b* Qmond y. MauiMnmh 
, I &am y# ikifd it&% 
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Iconic! br puideni on the part of tbe pnrcha'^er fco obtdin tlio 
signatuie of the vendor to the draft of the agreement before 
the engrossment thereof on stamped paper for exeention by the 
paities, 


Section 3, —What the Agreement* should contain. 

The preliminary contract for sale and purchase entered into 
by the vendor and purchaser need never be complex or uimeces- 
barily prolix, tut bboiild ordhiarily contain (i) the names of 
the parties, their designation and place of residence ; (ii) the 
agreement and the consideration ; (iii) the nature and descrip- 
tion of the estate or interebt in the immovable property sought 
to be sold, the tenure by which it is held by the vendor, the 
leases or tenancies to which it is subject, and (iv) the time 
^\ithin which the transaction is to be completed. 

Where, however, the state of the title of the proposed vendor 
ib defective, an open contract must sedulously be avoided, 
and such restrictive stipulations ought to be inserted in the 
contract of sale as will eflFectually protect the vendor. When 
tliere is no necessity, special conditions need not be inserted. 

It seems advisable in agreements for purchase, where 
the consideration is an annuity for the life of the vendor, to 
expressly declare, that the death of the vendor previously to 
the completion of the contract shall not put an end to it, 
although a payment of the annuity shall not have become due, 
or having become due, shall not have been made or tendered; 


^ Tbeie is very little variety in the formal parts and infinite diversity in 
the Msential stipulations of Agreements; and, thei afore, forms and piecedents 
are of less use m the preparation of those than of any other instruments. 
The draftsman having onoe mad© himself aoquamted with the usual shape 
of an agreement, must prepare such as come before him from a considera- 
tion of the peculiar ciromm^tances of each ease, with but little regard to 
hia precedent book The leading terms of agreements are generally drawn 
out by the parties and the tok of the profeasionaj draftsman 

ooniists In arranging those terms m proper order, clothing them with legal 
langu^^e, and the deaclenoies of provision for unforeseen con- 

Ii be pu^ared bo special or complicated, 

this Is a teh of jcomdex^abte difficulty, and one which can be sucoesstiffiy 
hj a person of Considtoble experience. Davidaon^s F. in 
Voi IX, Fart I, p. L 
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but that j on the contrary^ the purchaser ‘^hall be entitled to a 
con%^eyance, on payment of a proportionate part of the annuity 
up to the death ot the vendor, (t) 

Vt'hcther the sale is by private agreement or by public auction 
the contract or the conditions of sale should li\ a time lor the 
completion of the sale oo a day certain to bo named therein. 
Such time is 7iot of the essence of the contract^ unless there is 
a stipulation to that effect either express or by implication. 

It is usual to stipulate in private contract for a deposit by 
Deposit. the purchaser in part of the purchase-money. 
And in sales by auction, one of the conditions to be clearly 
stated is that the purchaser making default and neglecting to 
comply with the conditions is to forfeit his deposit as and 
by way of liquidated damages to the vendor. It must also be 
stipulated that upon such default being made the vendor shall 
be at liberty to re-sell the property and hold the purchaser liable 
for the deficiency in price upon such re-sale and the expenses 
thereof. 

If the deposit is large in amount, its investment between 
the sale and the completion of the purchase is frequently provided 
for, in which ease the vendor will bo entitled to any increase, and 
must bear any loss in the value of the investment, (u) Should the 
purchase be vacated by reason of a defect in title, tho purchaser 
will be entitled to receive the deposit with interest from tho 
time of payment, together with his costs of investig ating the 
title, and he will have a lien on the estate for the deposit, (r) 
Where the deposit is directed to be paid to the auctioneer, he 
is ai titled to retain it until the contract is completed, without 
paying interest for it, because he is considered as a stake-holder 
or depositary (w). The vendor should be cautious m to w^hom he 
employs as his auctioneer, for any loss by the auctioneer’s insoh 
vency fell® on him (ir). 
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or rlu-‘ of •^i](% flu c-*a«^e riia} ba, 
]jit€iiSt HI u^uaih iorhiiii'- ^tipulanoTi for payment oi‘ 
MHK jmme% it frojH ony ^an^e iiliatever the pnr- 

is noi co’^pleH^l on ilie day agreed npom In the absence 
oI*niio1j stipiihitioii the purchaMH* it- not liable te pay any interest 
'jom the da} fixed for the coinpletion. The interest usually 
'stipulated fer, is 12 pe»' cent | er annum Special conditions 

10 interest iiiay be in«eited in the contract as agreed 
upon hetnoeii the parties. 

In the Pir sidcncj-Tonn^> oi Calcutta, Bomba} and Madras, 

, , , , the contract and the conditions of sale asually 

iltiiveiy ol Uu 

a»nnci, contain a stipuktion, that the vendor shall 

\\iti)in a given time deliver to the piirchasei’ or his solicitor an 
abstract of title ; but the vendor is not boami to deliver such 
abstract independently of such coudidon If upon the pur- 
chaser’s application the vendor delays to deliver the abstract^ the 
purchaser is relie\ed from the usual condition as to requisition . 
and objections being delivered within a given time from such 
deliveiy of the abstract, (y) The wilful default oi vendor to fur- 
uish an abstract within a proper timej \vhen requested by the 
purchaser to do sOj will entitle the purchaser to be relieved 
from the contract when the time fixed for completion has 
exjiired, ( 2 :) 

An abstract at the time of its delivery to the purchaser 
should be as perfect as the vendor can make it. The abstract 
will be considered imperfect, if the concurrence of imeum- 
brancers, or if any third party whose consent is necessary, 
can not be required, 

Eestrictive stipulations are conditions intended to relieve 
the vendor from his prirnd fade liability to deduce a markets 
able title, — must therefore be expressed in language the most 
clear and unambiguous ; but if there be any misapprehension as 
to their meaning, they will be construed in favour of the person 
whose rights are restricted, (a) 

(jy) Bdi^ 2 Beat. 17. 

(j?) K Mmd§f 7 Ves., 20^. 

(4) 4 Brew, S3S. See aajJe p. 4S7. 
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Hpecial condition', wanantod by ilie state of tin title, may 
be and usually are inserted in the contiact, thus the expense 
of obtaining copies oi documents not in the vendor’s possession, 
and other esidence requisite to leiify the ao^tract, may be 
throtvn upon a purdnisei (/-) 

A tiustec belling nidi stipuhtc toi bbeiry to lesomd the 
contract in the (.cent ol ohjectiuua being taken uhich he is 
unable to itinoce. (i; 

Bestiictice stipulations as to title is no bar to the investiga- 
tion of earlier title. 

One of the most common conditions i estrictive ot the rights 
of a pursehaser uith refeience to title is as to the commencement 
thereof. The t endor may stipulate for the production only of 
such title or evidence of title, as he may have, and a purchasei, 
under such a stipulation, will he compelled to complete although 
the title may be defective (d) 

The stipulation for retardation of posbcssiou is a condition 
Condition aa intioducfcd for the benefit of the vendor, to en- 
to post pone- able him, in case the conveyance were ready to 
non. be executed befoie that day, to prevent any ob- 

jectoQ on the pait of the vendee from being made to the 
payment of the money, by reason of the existence of any con- 
tract empowciing possession to be ictaincd against tho pur- 
chaser until that time ; which otherwiso would be a defect of 
title, as the purchaser usually buys not subject to any lease but 
with a view to possession, and but for such provision would, 
on the payment of the money and execution of the convey- 
ance, be entitled to immediate possession under the contract, (e) 
A tenancy-at-will is determined by a contract for sale from 
the tipne at which possession is agreed to he given to the 
purchaser. (/) 



4j RIGHT TO E-ESCIND 

Where pos&ession IS ghen by tho vendor to the purchaser 
Beneiiciai p™'' to completion of the baigain, it is propei 
oocnpatiou by stipulate for the payment of rent oi 

foie oompletion i^ompensation foi use and occupation by such 
nuichaser 


Section 4.- Of Besoisaion of Contracts. 

A contract for sale might be rescinded in various ways: 
1st, by the mutual consent of seller and buyer , 2nd, by nou-per- 
formance of some of the conditions agreed upon ; ^ ® 

lapse of a reasonable time fio.n the date of the contract ; 4th, 
by reason of force, fraud, error, misrepri scuta hon, 

flLceand other ground* of nullity. 

contract must be made within a reasonable time y P 

hauncr the right to abide by or le^ciud such contract. Omis 
Sion to repudiate a contract within a reasonable time is ende ^ 
Indmay L conclusive evidence, of an election to affirm he 
contract Where, therefore, one elects to rescind a contract, th 
pudiatmn must be prompt and effectual i. . , as soon ^ 
,ible after discovery of the true state of 
for the right to rescind may vary greatly , and muo ^ 
on their special form ; but they must he acted upon ^ 

The right to rescind must be exercised ^ soon as t anses, for, 
.f once waived, it can not be fallen back upon, (k) - 

A person who has become the owner of a property which 
beknows very little about, may sell it to a 

rith it and in that case a material misrepresentation by the pur 
:«kesthe contract, and even an execi^d conveyance 

mrsuant to it, voidable at the vendors 
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Altbougb a ^ ondoi IS not bound to disclose patonf- dcloit** 
llesassioii foi ^^bicb tbe biijei could with vt dinar t/ mie dis- 
incut of niatcii- oovGij (^j) yofc ho niust not ttliile scslliiig coiiOGdl 
al defects. material defect, or divert the buxoi^s aiteoiion 

fiom it ; (/.) lor such conduct is calculated to deceit and 
is a fraud upon the purchaser (/) 

A sells a held to B. There is a rigid of ^^a^ osqi the held 
of w^bich A has direct personal kno^^ ledge, but wliich he eouceal- 
liom E, B i& entitled to ha\6 the contiact icseindcd (in) 

If a vendor, aware of a serious nuisance affecting lus pio^ 
pcrtjj eiiti lists the sale to an agent who is ignorant of itj aiirl 
wliO; on being asked by a purchaseiy innocently denies ib* 
e:xistence, the contract ought to be avoided (n) 

Where a vendor knowing that he had no right or title iu 
tlio property lie wishes to sell, or being cognizant of incuni- 
brancos or of latent defects materially loweiing its value, 
sold it and neglected to disclose such defects to tho purchaser. 
It was held (i) that theio was a fraudulent concealment vitiating, 
tho contract ; and {il) that the vendor was bound to rofiiiid the 
purchase- money to tho vendee who had been ousted by a pii<u 
purchaser from tho same vendor (o) 

Whore a paity to a contiact seeks lelea^e fiom Us obligations, 
on tho giouiid that, fui some leason or another he is entitled 
to repudiate it, he must asbCii this light as soon after becom- 
ing aivare of it as he reasonably can. Long inaction unao 
counted for must be held xn equity to be a ratification of the 
contract, {p} 

He svha would disaffirm a couluici entered into by mistake, 
nxtiefc do so within a leasonabtc time, and will not be aliawed 
to do m unleis both parties can bo replaced in theii ouginal 
position, iq) _ _ „ 

(/) Act IV oi 1KH2, se<‘. 55, paia, (fc) cl (e), 

{k) Dai Vs V and P , 5 th Kd , p. 9i, 

(I) Ael IX of 187C, sec. 17, cL (2) & (i). 

Act I of 1877, sec 35, dlus, to cl. (of)* 
fiA Mpdwml 0 q y, 2 Maai , 108, 145 

i wj TOr V, AM^ 7 W* R , 2a®* 

(p) S&iL f Wi, IfO. 
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[rho uiii dl of one of the parties to a contract to cairy out 
I voibal agreement to register the deed not cantainocl in tin* 
eontract^ does not give the other party a right to put an end 
to the contract zn toto. His proper remedy is to apply to 
enforce registration tinder the Eegistration Act (r) 

Where a person purchased ceitaiii lands under n hill of 
side in which the vendor imdeitook to apply to the Revenite 
Auihoiitios for the transfer of the lands to the name of the 
purchaser and did so, and both parties understood what they 
were doing: — Held that the refusal of the Revenue Authorities 
to enter the purchasers name in the iniiiation register idid not 
constitute a ground for cancelling the sale, and demand- 
ing back his purchase-money, (s) 

The plaintiff ISToor Ahmad purchased the property from the 
defendants Nawab Seraj-ood-dowla(mortgagor) and the Plaintiff's 
son (morlgagec) for Rs. 22,000, of which he paid Rs. 2,500 
down, and retained 19,500 to repay money due to the plaintiff’s 
son under a inoitgage of the same prop'^rty. The deed of 
sale contained provisions that the purchaser was to take upon 
himself the entire responsibility of settling with his son the 
mortgagee, mid was not in any circumstances to he entitled 
to reclaim the purchase-money. Afterwards the defendants 
iefus6<I to effect mutation of names in favour of the plaintiff 
on the ground that he had not paid off the mortgage claims, 
and ho fulfilled his pari of the contract, but they did not re- 
pudiate the sale or the plainiiff’s title thereunder. It was held 
that the refusal was nol tantamount^ to a rescission of the sale, 
and that a suit for the recovery of the purchase-money would 
not lie. (f) 

When it is provided by c<mditions of .sale of land that the 
vendor shall not be bound to show any title prior to an instru- 
ment of a certain date, the purchaser may insist upon a defect 
of title appearing alkmde and before that date, and if it be 

(f) 0m^f?pershmi Eo^ v Boy Dhuupat Singh ^ 14 W. R , 21. 

* v. XMendrm Earmn Emwar^ 25 W H., S 52 

Ilf v. Noor Akm^d^ 5 H. w. F.| 104 
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proved to mny ie«^einrl the contract and ieco\er back 

eaine^i^moiiejy inteiost micI oxpences. {u) 

In ino^t cdbc^j ui rescission the special circiHnsianee« of fjach 
case will more or less affect the measure of compensation to bo 
applied ; the geneial principle being to seek, by means of (‘om- 
pensation^ to restore the parties to substantially the same 
position as if the contract had never been made ; and whno 
both aie equally imiocent, there ought not to be a bias unfa^’^' ui« 
able to defendant, but if the misconduct of the defeudaiir has 
furnished the gioiind for the rescission, he can scarcely expect 
the OoTirt to he curiously precise on behalf of a urong-doer. (v) 
Upon a sale of land, one of the conditions piovidsd that 

Eight to res- jf any obiection was persisted in, the condors 
cind Compen- 7, , , 7 , 7 

nation. might rescind the contract 5 and another con !i- 

tion provided that if any mistake should appeal to have been 
made in the de»ciiption of the property, or of the vendors’ in- 
terest therein, such mistake should not vitiate the sale, bat 
compensation should be given. The purchaser objected that 
certain minerals under the land appeared to belong to the 
lord of the manor ; the vendors answered that this would 
not be compensated for, being the result of an enlrau- 
chisement as to which there was a condition* The pui chaser 
persisted 111 the objection, and the vendors gave notice that they 
should lescind the contract The purchaser then filed Ins bill 
for specific peiformance %^ith compensation, and the \endoi3 
by their answer alleged that they had in fact a title to tli(>so 
minerals, but had rescinded under the conditions that 

the objection taken by the purchaser was an objection to tiilo 
top^^tof the property sold, the removal of which might 
Yoive a long and expensive inquiry ; that the vendor« had a 
r||hfe to rescind and that performance with compensntiou would 
opmpehed* (w) 
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CONDrnON AS TO !Di:\TrJ V 


The owner of an estate agieed to seli it for £250,000, rupre- 
As'jignment of senting it to contain 1,630 acres. The purchaser 
rTp^sentation! to sell it to a company for £350,000, of 

Lien on deposit wMcb £150,000 wab p lid to him, (£75,000 
in cash, and bonds for £75,000) and ht paid the ’^endoi ot tlie 
estate £50,000 as a deposit. It appealed tint tht^ estate con- 
tained less than 1,100 aci’es, and the conipan}^, having at the 
time only £1,536 in hand coinplamed to the pinchosoi of the 
deficiency, and he then wrote to the vendor declining to com- 
plete. The company afteniaids rescinded the contract, and 
the piiichaser brought an action against the vendor foi ’the 
deposit, which was compromised by the vendor repaying the 
deposit and rescinding the contract. The company filed a bill 
against the purchaser and some other defendants who had 
agreed to share with him, for a return of the £75,000 and of 
the bonds. It was held, (i) that although the financial position 
of the company might render it convenient to them to rescind 
the contract, and though they might otherwise have been leadj 
to take the smaller quantity of land, they were entitled to re- 
scind the contract, as the purchaser was unable to complete 
with them ; (ii) that the company weie entitled to rescind on 
the gruund of misrepresentation though they might have been 
able to ascertain the extent of the estate ; and (iii) that the com- 
pany were entitled to re-payment of what they had paid, and to 
a return of the bonds, and that they had a lien on a portion of 
the £50,000 re-paid to the purchaser, which had been paid 
into Court* 

One of the articles of the contract in the above, provided 
that the e tate m to extent of acreage should be taken to be 
conclusively shown by certain deeds. ^Held, that this was 
merely a conveyancing condition as to identity, and that, 
coupled with the representation us to the acreage it did not 
e4top the company from rescinding on the ground of deficiency 
tihe acreage. (^) 


^ 0.^ L.E., 4 Oh., at p. 



I'V COURT Vllf. 

Tlie (lofeiidaiit may bhow that at the time oi' ilie e\oonti,)ij 
Wiound, ofde- of the contract, he was under some duics or 

icace by an digaljilK-y to enter into i lie bargain, or wa*- tiainlu'- 

liliWlIllBg pill“ ^ ^ 

cbasei, lently hiduced to enter into li, <n tli.it the ioiiiiuci 

ib iminoial or ^oid on ^imnd of public poliey. Bui u ooniuicr 

legal in its iiieepti^ni can nuc be reml<‘red illegal bv inattei 

1 1 j)06t niGio. (2?) The delendant may, on the otliei hand, admit 

the ^ iilidity of the original agreeimnit and pro^o farts cmistitii- 

tiug a Mihseqnent N\aher thereof. A mere verbal waiver oi a 

written agreement is howevei no defence. Where iho agnaaiieut 

and itb breach ib admitted, a release and Satislacdou in writing 

may be put forwai J in bar of the suit, (n) 

Any peifton int u'ested in a contract in writing may sue iu 

Wlien leseis- have it rescinded, and such rescission may be aiB 
pioa may be . 

adjudged. judged by the Court in any of the following eases, 

namely: — (i) where the contract is voidable or terminable by the 
plaintiff ; (ii) where the contract is unkwffiil for causes not ap- 
parent on its face, and the defendant is more to blame than the 
plaintiff ; and (iu) where a decree for specific performance of a con- 
t^ract of sale, or of a contract to take a lease, has been made, and 
the purchaser or lessee make default in payment of the purchase- 
money or other sums -which the Court has ordered Mm to pay. 

When the purchaser or lessee is in possession of the subject- 
matter, and the Court finds that such possession is wrongful, the 
Court may also order him to pay to the vendor or lessor the 
rents and profits, if any, received by Mm as such possessor. 

In the same case, the Court may, by order in the suit iu 
which the decree has been made and not complied with, rescind 
the contact either so far as regards the party in default;, or al- 
together, as the Justice of the case may require, (/;) 

Eescission of a conirsot^in writing cannot be adjudged for 


iescissioa te mBm mistake, unless the party agMnst whom it 
^ jg adjudged can he restored to substantially the 
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A p^iUntiii hi'^t iiotinii ;i suit ioi he die pei foi inanee ti 

Alien,. 11 w ^ I vvrii!u<i, nui'\ pi ,\ 3 t t lie alternative 

f avci foi ‘ II 

^,,011 t *a^, if oajti let eani or Mpociiicailj eii« 

^rorced^ it .nai" L - u cin and }h‘!rn n d no t » be caiicolled ; 

end lire Cou t, it o tnloi ‘ lh< s nnoaet «^p(‘cifically^ 

noij r ii to I'n . ''Cind d an [ d lueied np in'^eordinglv. (d) 

Oji odjMoging the It ^ei«^i(>n of a oaitiary the Court iiiaj 

ll 1 ^ - f Cjuo’e tne I nu (o elunii oacli lolicf is grail- 

*V^cVi (111^ Vj do * Ip niakc any oon pon <itioLi to the other 

wlilidi justice may 1 qune 

la an open c onir'mt. v^h^nv die port’ 's o«n liot tliemsolves 
by theii hlipnlatioii*' in \\ntion contriu t il sed any time for ite 
entire oompleUun, or for the couiplotiou of pari'** of it in their 
'•ueeessii e tfic , the ]a u «ays that a nMoonible iime shall be 
glviu for <na ^plotlon, and foi the t iLbig of the progressive 
‘ tep'^ in it Th'^ pay aoiit ainl thf convenaneo are concixrroiii acts ; 
and he nho ts** bue on a bieauL of die couliaet,, or claims to be 
inn posiiiod to lesoiud ii, vihen i O'^ciiidable, nui^fc aver and prove 
his readints^ to do the act ou his side^ whieii is to bo coiienrrcni 
with, end h the eon>ideralit>u for ilio act of the other. (/) 
Where a iime i«- liKcl by the coairacfc for the delivery of an 
abstract, and 1)uth parlies eonsv' |ueiiily know that the time i? 
so fixed, the purehasor must neveithelcs in er|aity give notice 
to the \endor 5 in reasonable time befoie the day arrives, that 
he will require tlio vab^ffruet to be then <l@livered: if be does not 
give thi*^ wamiiig he will iiut iii tH|uity bo able to rescind, (g) 
77ke Courts of eqiilig hare always hern folemnt uf slight delags ; 
since many unfore^seon eaii'scs, difliculcj to title, or as to 
money, may occur to the most honest and willing oontracting 
parties. IF this be the rule, even where a certain day is €xed 
and the Court of equily has to btmgglo agaiinst a rule of law, 
k fortiori dom ii apply to an open contract where no certain 
time is fixed, (h) 


(d) Act I of mil, sec. 37. («) Ib^d, sec. 33. 

If) Fer PxBti, O.J., v. KdsaU^ I Taylor and BelFs Eep., ISS. 

0md V. mmfrmf § Jan., BlB. 

0) OJ,f M^AfihW V. Mdsali, t Taylor and 

mi " 
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il ada\ is h\ed h\ iha veiidoi foi the completion oi the con- 
tra ct^ and not ^^al\ed, the buyer must be lead} with his irionev 
at that day, it tho sollei is ready to convey. These are con- 
current acts, and if the buyer is rea<iy, the hargiin could not be 
avoided, merely because the buyer liad pro\ioubly misrepresent- 
ed his ability according to the then state of ciicunistanccs 
and probabilities. ‘‘Legal fiaud, that is such fuuid as will 
defeat a con tract, is not identical with moral fraud ; evciy ordi 
nary chanter of the excellence of the thing which he sells, when he 
makes^untrue repieNentationSjUot amounting to legal warranties^ 
offends against morals. But the rule of law is Caveat Jilmji to?* i 
and if a buyer falsely describes his ability, but iio^erthtlesb 
has his money at the Jay, the contiact is not defeasible.” (i) 
When time is not originally made of the essouoe of a con- 
Time made tract for the sale of land, one of tlie parties is 
of contradf^by not entitled afterwards by notice I o make it of 

notice. Eea&on- essence, unless there has been some default 
able time for 

completion or unreasonable delay by the other party (j ) 
After a delay of two years on the part of a vendor, he gave 
notice to the purchaser to complete lus contract within /Aree 
weeksy and that if he did not do so, the vendor would treat the 
contract as at an end : it was held that the time limited for 


completion vas under the circumstances, unreasonably short, 
and the notice, theiefore, of no effect. The vendor brought an 
action claiming a declaration that his contract for sale vas at an 
end The purchaser made a counter-claim. Held that the 
defendant was entitled to deduct his costs from his purchase- 
money ill priority to a mortgagee of the plaintiff, whose moid- 
gage has been created after the contract for sale, but befoie the 
eoHimencemeut of the action, (/r) 

When, after a contract for the sale of laud 1ms been entered 
irito, a notice is given to make tune of the essence of tlie con- 


tjho question whether the notice is reasonable or not 
of m at the date when it is given. (?) 
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Oil a\oiJ nice of a coiitiact, the pirfcic'^ aie to he put in siat^ 
ipio ^ e. 113 til ^ same position as it no contract had ever been made^ 
4 !id when tlii& is no longei possible, there can ho no lescissioii. (m) 
It there he a condition that the purchaser shall state Ms 
objections to the title within a limited period, and that if the 
seller shall not !>e able or willing to remove them, the seller 
may rescind the contract, that would give to the seller the 
option expressed ; hut if the seller express a willingness to 
icmove the objections, he makes his option not to take advan- 
tage of the condition, and he can not, at any time afterwards, 
lescind tli© contract, (n) 

If a party Avith hill information freely eonfiiois a contract, 
which he was at liberty to rescind, he will be hound by it, and 
no new consideration is requisite to give validity to the 
confirmation, (o) 

Where a puichaser i-^s entitled to he lelie'ved on the ground 
of concealment of a fact establishing the invalidity of th© title, 
it is not important that he has not been eiiortd . if th© rightful 
owner is not haneJ by adveise possession, though he may never 
assert his right, the purchasei* can not be compelled to remain 
during the time to run in a state of iiuceitainty whether, on 
any day during that period, he may not have his title impeached. 
A Court of e<|uity is bound to relieve a purchaser from that 
state of hazard into which the misrepresentation of the seller 
has brought him. {p} 

A purchaser may, of course, have a light to avoid a purchase 
by matter ess posi fado^ as where the subject of sale was a gentle^ 
man’s residence and some of the ornamental timber was cut 
pending an investigation of the title, {q) 

A condition in a contract for sal© that, if the purchaser shall 
inak© any objection or requisition in respect of title orothetwise 
which the vendor shall be unwilling on gromui of esipense or 

Mouem v, BuaSj 22 W K , 529 , Miikamnmd Mohnim 

t* OU^el Unrndm, 1 Mad. H.O., 

(n) V. 10 Sim .410 

\q) OhmiierfmM v. Jmmm^ 2 ves , 146, 149, 152, 158, 150. [EnBoi?,. 
IM r Qo&p, 300 . S,C. 2 Sw^st., 287. Per hom 

® . Aciiot iaT7,s«i*24^iiiw4o 
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otherwhe to c niiplf withy tlie '-‘iiiloi. um c-inmil t}i<^ -akj tloe^ 
not enable a iv^uckr to lebcind the toiiti ’t m a case wiicie he 
fails to shov*'- any title \7hate^^ r ; aiitl \M t lO the piirclitisoi ki^ 
incurred eispeii'^e i t the iin-ebtigatloii of j title a^ul otherwise, 
the vendor wul be decieed to pa\ dam » fji breach ol tho 
agreement in sidduioii to lefimd oi the deport. ( j 

Where^ in t vechfcioii ul ad( lee pissed against a peisosi nho 
Lid pre^iousl} bm a adjudicat I ai instjKoai, pm tions of his 
ptoperty (then \e''iod in the Ohiciai Assignee) an attached and 
soldj the purchasei is entitled t » lia\ > the sale aside under 
sec, MS of the Code of 0ml Piocx^-duro, not\vlili.dandiHg that 
the Official c acquiesces in the »alc, and is content to 

receive the s k-p.oceeiK (s-) Mr diisiiee Fiel ! in dehceiing 
the judgment of thj Cuiiri obsoived tliiiik tliah ai tl> 

time of the aikfdimeiit and sale, IhL paitkukr piupeity cotihi 
not be said to ha^e belonged to the judgment-debtor ; noi could 
ii be said that he 1 ad over that piupritv or the profits thereof 
any disposing po7’^< r vhich le couki ixeu iso tor his own bene- 
fit ,,,.TIie < ss It ot the Official A dgnee tan be put no 

higher than a cuiivcyaace by him to the ippehant. Wo think 
that^ as the jndg lon^-debtor had no sal mUo intciesl in the 
property, the ap| ilaat (the purchaser) could not oi>taiu any 
title to the piopciiy by vjituo oi the t \et urion-salc. If, in 
consequence oi ih« as‘<cni of the Oflit ial Absigme^ and his sub&o- 
quent lafcificadoii of the ‘^alc, the appellaid would have a good 
title in so far thai thi Official A‘«>s«gnee might ho afterwards 
estopped from disputing that title, it is clear that this title 
would bo acquired not Hy reason Oi the -jiiIoj but by estoppel 
as sgamst the Ofiicial Assignee ; «an I wc iliinL the purchaser is 
entitled to rcibc ins option as to whefclim he would accept 
the title which the Official Assignee can give him^ and is entitled 
to say> if ho chooses, tliat he declines to hike a title which, not- 
"flftlatendmg the Official Asfeiguae's assent, might afterwards be 
qt|4atiO0j on the ground that the Official Assignee bad 
, 

i C^) , l#Wt, 8 ai?, , 
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HU pcmt- to ciLow the sale io stand 3 or had by doing so, 
ohtaijo d less than the nia ket-valuo of the property. The real 
qif>stiuii ^\hic!i we have to decide is, whether under the terms 
of sec 31 J ol the Code of Civil Pi*octdiire, the person whose 
prnpei ty ited to bo sold had any saleable interest therein, — 
thit at the time of sale; and we think that, in conse- 
qinmce of the vesting cider under 11 and 12 Vio, Cap. 21 
the judgment debtor had, at the time of the sale, no saleable 
interest in this property ; and therefore under the provision of 
the section the puichaser is entitled to have the &de set aside^ 
The pine’* ase-monoy will be refnadcd to the purchaser.” (t) 
Eoscission foe Mistake. 

In th^ n ixim Iimorantixi Jwis hand e^^cttsai^ the word 
has I he sen-se of general law or piiuite righi according to 
ciicumsiance® Ignorance of pirtmuiar private lights is equi- 
V lent to Ignorance of fact {u) When the word is used 

in the sense of denoting a private right, tho maxim Ignorant ia 
juns non has no application. Pi iv ate right of owner- 

ship is a matter of fact, it may be the result also of matter of 
law; but if p irti* '5 contract under a mutu il mistake or misappre- 
hension as to their relative and respective lights, the result is 
that iho agreement is liable to be set aside as having pioceeded 
ti[ion a common mistake A contuict to purchase one*a own 
propmty is naiuiali rathne inulihs and is therefore void in 
equity for \\ ani of consideration, {v) 

A mistake as to the suhjeet-in .ttir of a contract is of time 
descriptions. It may be a mistake as to tho existence of the pro- 
perty agreed to bo sold, or a misappielionsion as to the Ideiititg 
ihereuC Again it may have reference to the quantity or quality 
of the land or tenure farming tho subject of s<de. Where mistake 
is a siiecial ground for relief, the right to such relief is lost by 
negligence. Persons who enter into contracts are presumed to 
know the law of the laud. Mistake of law is taken to be the 
resilt of negligence, but the presumption may be rebutted by 

I.L.B., 0 Cal, at pp. 210—20. 

&) Bm^mm V. JBmgham^ 1 ¥*08 Sr., 126 
1 4 m Uooq}$f v Fkhh^ L,B.j 2 H E., I# ^ jtO. 
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special circtimsiaiices, a,, l\y showing the hw to be doubtful 
nt the time. But where the mistake is a mutual one of fuct^ 
negligence h no bar. The Indian Coniract Act 18723 provides 
that a contract is not voidable because it w as can sed by a mistake 
as to any law^ in force in British India; but a mistake as to a law 
not ill force in Biitish India has the same effect as a mistake 
of fact, (v'} 

Where both the parties to an agreement aie under a mistake 

Ag|*e e in ©nt ^ niaiter-of-fact essential to the agreement, 

voxel wneie both ^ ^ o ? 

parties aieundei the agreement is void, (a) The forms they have 
mistake as to , . , . . i ' , i 

matter-ofUact. gone througn are inoperative, masmuen as the 

parties ivere never atl idem and their minds never met. “It is 

essential to the creation of a valid contract that both parties 

should agree to tlio same thing in the same sensed’ A being 

Qmlifioation. entitled to an estate for the life of B, agrees 
to sell it to C. B was dead at the time of the agreement, but 
both parties were ignorant of the fact. The agreement is 
void, (y) All erroneous opinion, liowevei*, as to the value of 
the thing which forms the subject-matter of the agreement, 
is not to be deemed a mistake as to a matter-of-fact. 

A contract is not voidable merely because it was caused 

tJHilateial mis- i^y ^ne of the parties to it being under a mis- 
take does ^ 

avoid a contract, take as to a matter-of-fact. (.?) 

Where the purchaser has by mistake given an unreasonable 
price for the estate, the Court will in a proper case of fraud or 
imposition being made out wholly rescind the contract. But the 
purchaser’s mistake must not be due to his own negligence* 
If a party be entitled to come in to Court to rescind a contract 
for sale not completed by conveyance, on the ground of mistake, 
be must not be guilty of laches or delay after the mistake is 
discoveied. Where a purchaser by mistake bid for a wrong estate 
at an auction-sale, it was held that, as he never meant to enter 
contract,, it would not be equitable to compel him to 
whatever may be his liabEity in damages at Iw* (^} 
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KOTICT. OF MISTAKE 


a \ 

Wliere a piece or parcel of land not in the contenipLitloii 
Effect oi of the piuiie-', ns included by mistake in the de- 
pareels. * scription of a property sold by aiictioDj the pur- 
chaser is not entitled to a conveyance of such piece or paice!. {h} 
The Oourt will not hold the plaintiif bound by the defen- 
dant’s acceptance of a supposed offer which wa^ never really 
inaclej nor yet require the deleiidant to accept the real offer 
which was wercr effbctually cotninunicaied to him, and which he 
perhaps would not have consented to accept ; but will put the 
parties in the same position us if the original offer were still 
opcn.((?) Where the Court comes to the conclusion that the 
parties did not rightly tinderstaud each other, is not possible 
without consent to make either take what the other offered.” (<r^) 
Mistake as to price can arise only when there is an unqiiali- 
Effect of mis- acceptance of an erroneously expressed or 
lake as to price, understood proposal. If the proposal is misunder*- 
stood by the acceptor, it is for him to show that the misunder- 
standing was reasonable. If, on the other hand, the proposal 
is by accident wrongly expressed, the proposer must show 
that the acceptor could not reasonably have supposed it in its 
actual form to convey the proposer’s real intention, (e) hi 
Wehski* V. Cecil (/) the defendant sent a wutten offer to sell 
property and wrote £1,250 for £2,250 by a mistake in a hitrriel 
addition of items performed on a separate piece of paper, 
kept by him, and produced to the Court. On receiving the 
acceptance he discovered the mistake and at once gave notice 
of it. Under the circumstances specific performance was refused* 
The Plaintiff* sold to the defendant a field containing a 
Mistake in Tax wms payable to government on the 

a QU the well The deed of 
sale expressly provided for the payment of the tax on the field 
by the defendant, but was silent as to the tax on the welL 
Government recovered the amount of the tax on the well from 

S'a&ierley ' V. Wtiharm^ 1 Ves. J uu., 210. 

C«j) bollock’s Principles oi Srd Ed, at p. 445. 

id) 'Cirnm V. I 4 B., 524, 5S5* 

fa I Fiiaciplescf Srd Ed, pf * 44V---50. 

(/) 
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inenUjooks in the pLtiuiiff s name T1 
<.over the anionnfc fiom the liofe ^ i 
Bombay III Ooait tl ^t iin t' i ^ 
\'vas iioi liibic to i url tiso i lo ]? i 
him to ^o^euimenf ; and that if lo 


deiendmi, si oiiU ha\c arisen fiom a nn'-ti^ his sniv lemoJv 
was a <^011 fui lefoiming the deed as to m ke il accord 
the actnai ag eement between the \ th^ ti le of ile ((/) 

Where by niMike a put onl> (5 bigi t ) or the piomi'ses 
^Iistale 01 inUHidecl to be moitgio^,} is de’-uibed ui the 
boancHn s deed^ and would a^one to the iiietion-pnr- 

cha&er under bill of salem execution of the deeiee upon sueh 
mortgige, it was held the Court ought to luteifeic for the 
rectification, of the iiistiiimeut, andthm re gird being hui to 
the intention aiul subsequent dealings of tin igieoing paiius^ 
it ought to be consiiued as if it had expressly and fully mort- 
gaged and conveyed th. entire premises id q m t on 

Where a piece of 1 uid is held partlv (5 big^ is) by a peimi- 
nent lease and p ii tly (8 biggas) by an amnlndiml gi anted almost 
simultaneously and intcndel eventually to be changed for a 
lease, and theieupon the whole piece of Lind is thrown into one 
compoiuulj and o'^cupfed, and new buddings aie elected thoie- 
opon with the consent of the lessor, and there is no faiiuie on 
the part of the lessee to comply with the tei ms of the grants it 
was held that the permanent grant is to be impliedly extended 
to the entire premises (13 biggas) iuquestionj notwith'ijtaiicluig 
that tto lease was formally granted with re'*»pect to the temaiu- 
lOg portion as onginally contemplated (A) 

Rescission Eoja MibBiscRiPTioN. 

Mei© inaccuracy of language or misdescription will not 
a sale^certificate The intention of iha parties must 
{%) 

T. IfmAbm Iff Bom. H.C E » 61. 
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AitilOUgil jal^il ilir }Cnsii (UiO ih h HiClii lu \ cullt 
inucli caie cannot b.. bestowed upot* the sodpiioii 4 pI ilie 
paicelsA^P^^idcnLiiI} when the pi oped} not been dealt 

with foi some ;yeaib, and changes h^isc Ulu n plate leiidt ling a 
now desciiption necessary/’ Wlun theu* is apian, ii ^iitniiil 
bo i-eij acciiiate If moie is eonipiisid in if than thn leiitioi 
intended to be included, tlnMlecd will bo HClirnHl, the IHII" 
chaser having the option of hating the couii ict annulled. ( /) 
A niibieadiiig statement oi umisbion niado b\ moie lieedlessiicsi 
or accident may dopiivo a vendor of ins light to speoilie per^ 
lormancBj even if sucli that a moie caiefiil btijei might noi 
have been misled 

Knowledge by the purchaser of the circunistaiices of I ho 
pi opoity sold makes an exception to the general iiilo that a 
misdescription vitiates the sale, and spocilic performance may 
be decreed with or without abatement of price, notwithstand- 
ing the misdesciiption {1) Whore a piircliasor is peisonaOy 
acquainted with the leal state of property sold, he canuof, on 
account of a circumsianco of which ho w'-as all along porfectly 
aware, and which was patent, either reject tho contract, or 
demand an abatement of price* (1) Misdesciipiion is not a 
good plea in the mouth of a defendant when he is not in fact 
misled by the desciipfcion* (7n) If, therefore, the purchaser was 
aware of the nature and quality of the property at the time of 
his purchase, a more misdescription in tho contract or conditions 
of sale will not entitle him to an abatement of the purchase- 
money by way of compensation. Tho rule is based upon tho 
principle of camat emptor. 

The purchaser will be entitled to compensation for a deficien- 
cy in quantity, where a certain sum is named and the estate is 
at the same time professedly bought at so much per 
or where the quantity is stated, and there is nothing to rtbtfe 
the ordinary presumption that the price was pad with reforenca 

iJ) V, h E , 4 f i v» Mwkmfds^ h. B , 

i M. K m. PollQcto F. of Ooairaci m Ed. p. 510. [5 Sam, 

(Z) V. 10 Tes., 505 * t* 

ll ) C^lhe^a W* 

W) I, t* i E , lih 
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to tlio qiiaoii(\ B} the Englibh law, wlieie paifc of the 
Luid agieed to bo sold turns out to be the propeity of a stranger, 
so tiiatjhe vendor can not give the purchaser possession of 
it, the latter is, geiieially speaking, entitled to enforce the per- 
formance of the lest of the contiact, tvith a pioportioiial 
abatement ol the paieh^se-money (n) 

Where lands clainied under a cirtificate of sale as being in 
Mi<ii^scnpti<m one village, ai'e found to be in another, it is open 
tiScation. to the plaintiff to show that there has been a 

ixiisdesciiption, and that although the name of the fomiei was 
used, the intention was to convey the lands he claimed situated 
in the latter, (o) 

A party who buys a specified t&luk with the additional 
description that that Uluk contains so much land, gets the 
whole land which the specification of his vendor covers and 
which was intended to be sold, although it may be more than 
was contained in the additional description, (j)) 

An ambiguous description in a mortgage must be taken 
Ambiguous i^ost strongly against the mortgagor, the paity 
acscnption conveys the property. Sir Richard Couch 

in giving his reason for this rule said : — If the description is 
ambiguous, it must he taken most strongly against the mortga- 
gor, the patty who convoyed the property. He cannot take 
advantage of the ambiguity and say that this property did not 
pass, if the description was sufficient to pass it/’ (q) 

The defendant who for twelve years had occupied land as 

MisaescnptioE tenant, purchased it at a sale by the Receiver, 
m a sale of land , ^ t n 

IbyEeceker* but refused to complete the purchase on the 

grotitid of material misdescription in the advertisement of sale, 
in that a read and ghat, comprised within the boundaries men- 
tioned in the advertise ment, were not the property of the parties 
whose land the Receiver purported to sell, and also that, to make 

i^nantity of land as stated in the advertisement, twenty 

— 

M^fhersen^ imm of Oontraots, p. 117. 

All IS W-R», 



bsr 4 1 


SPLCiriLATION or AREA 


467 


bigliAs by estim.itioiij lying between liigb and low water maiks 
bad been taken into calculation. The owneis of the property* 
bold having bi ought a suit against the defendant for specific 
peiforniance, the defendant contended that the Receiver was a 
necessary pai ty to the suit, and that the sale had been rescinded 
by a statement of the Receiver that ho ^\ould toifeit the deposit 
111 the event of the defeniiaut not canying out his contuicL 
In support of his objection to quantity, the defendant relied on 
oil a Collectorate chitta as showing that tho area of the land 
sold ivas only 9 biglicts, 8 k&t4s, 101 chifct^ks ; the same chitta, 
however, in giving the eastern boundary of tho piopeity, des- 
cribed it as lying “ on tbe west of the low-water of tho Ganga^' 
IMd^ that there had been no rescission of tho contract i that the 
plaintiffs, being owners of the land down to loiv- water mark, 
ivere entitled to all subsequent accietions, and were, therefoie, 
entitled to include in their measurement all land down low* 
water maik ; and having regaid to tho fact that the defondanf 
was personally acquainted with the piopeity sold, it was not open 
to him to lepudiate the contract on the ground of misdesciip- 
tioB The plaintiffs weie entitled, therefore, to a decree for 
specific performance, (r) 

A purchaser is entitled to recover pait of his purchase-money 
when the property has been misdosciibed unintentionally. (6) 
A oonvoyance of too much may be icccifled after the purchaser 
has entered into possession, {i) 

The specification in a sale-deed of land, of tlie area of tho 
kiid sold primd facie implies that the aioa was regaided as mate- 
rial by the parties, and unless it is clear that the precise area 
was not regarded as material. Pioportional compensation will 
he awarded to the purchaser of land, the real area of 'which is 
found to fall short of the area specified in the deed of sale, {u} 
In Stdeman Fetdu v^ THmbakji Velji it ^vas coatendacl on bo- 
Wf of the vendor (appellant) that the inontion of the area wheic 

— —- i ' .n, , .. , . _ 

(f) &iAmadImr v, Kmi mth 9 B IBB 

tf ) Dait’a T. & E, 5th EiL, IM, 597. 

Il) &un$d V 30 &av., 445^ See Act I oC 1^77. uii 3i. 

wl UBcm, iQ, 
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tlie boundary was given was mere surplusage, whih ibe pur- 
chaser (respondant) insisted that what he contracted to purchase 
was 30 acres at Es 500 per UffM and this ho did not get. Mr, 
Justice West in delivering the judgment of the Court said;— 
''^The land sold is described in the conveyance as containing 30 
acres. It appears to have contained only 19 acres. This is a 
very material discrepancy ; but it is said that the specification ol 
the area following the statement of the survey-number and 
boundaries was a mere matter of descriptioii^ and that an error 
in this respect after the transaction had been completed, affords 
no ground for compensa-tion* No case precisely on all fours 
with the present one has been cited to us from the English 
reports* In WMUemore v, Whittemorej (v) there was an 
express provision against annulment and for compensation 
in case of misdescription. The question was “whether the 
operation of this condition was excluded by another which in 
terms excluded compensation on account of any eiTor as to 
quantity. Those cases in which a deed, failing to express the 
real intention of the contracting parties, has been relieved 
against, rest on a principle not quite applicable to the one we 
have to deal with. The question seems to be ’whether the area 
of the field, as specified, was an essential part of the consider* 
atiou for the payment made by the plaintiff, or whether, 
although the area is set down as matter of description, he bought 
and took the field as a particular object identified and esti- 
mated for the purpose of the contract independently of the 
cireumstaBoe of its area being or not being so much as SO mres, 
PfimStfade the specification of the area implies, we think, that 
arc$. is regarded as material by the partiesj and is the quali^ 
ty, or one of tjba qualities, specially had in view as the basis of 

their contract*..,.. .....The principle of proportional copi- 

pewation appears to be founded on justice, and to be the 
should be applied in all such wes, except where it 
that the precise area Was not regarded as material.^* {w} 

' ' ' ' " ‘ f I ^ 
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feeotion 5. —Of Refund of Deposit or Purchase-money, 

A person who purchased joint-family property without 

notice that there were contested right®?, and in the belief that 

the vendor was entiihMl to sell or grant a manrnsi lease, was 

held entitled, vlien a third party came forward and claimed the 

propoitj, to recover the pni diase-money, unless tad conduct or 

bad faith could bo brought homo to him. (a) 

In a suit by a purchaser of immovable property to recover a 

Action for deposit, paid by him on account of the purchase- 
loco VC r y 0 f * 

deposit. money to the auctioneer, the vendor having 

refused to convey to the purchaser, same by a deed, which 
should describe the premises by reference to another deed, not 
shown to the purchaser at the auction, and of the contents of 
which he had not then any notice: Held (1) that the pur- 
chaser was not bound to have tendered a conveyance engrossed 
to the vendor for execution, together with the residue of the 
purchase-money, before vsuing to recover the deposit ; and (2) 
that the money having been deposited with the auctioneer as 
a stakeholder, and being in his hands, the action to recover it 
lay against the auctioneer, and not against the vendor, (y) 

Where a solicitor acting for a vendor receives the deposit on 

Deposit of the sale of an estate, the law will not imply, as 
c a rnest-Hioiiey * ^ , 

with attorney, in the ease of an auctioneer, that he receives it 

as stakeholder. If he professes to receive it as agent for the 

vendor ho is bound to pay it over to him on demand, (%) 

The defendant having executed a volnntaxy conveyance, 

agreed to sell the property compidsed in it to the plaintiff', w-ho 

paid a deposit, the plaintiff refused to accept the title, and sued 

for the deposit IMd^ that the defendant (vendor) could not 

I!* good title, because the voluntary conveyanc© might 

hare since hew confirmed hj a consideration, wd its invalidity 

thwefore depended on a doubtful state of facts ; and, secmdli/j 

0'hmdhm% hkio 25 W. li, 358'-t-f7<?« 

?. 4 Bom* 0 * 04 *^ 125* 

h, 1 Q* do, 
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because the defendant could not compel the plaintiti’ to coi\cur 
in defeating the previous conveyance, and making a good titlo 
to himself; and that the plaintitF was, therfore, entitled to 
locovor the deposit. (<() 

The plaintiff agreed to purchase land and p!iid down the 
Afeioomcjit foi piu chase-money, taking from ^ the vendor an 
iion'icjistiatxon agreement that if ho did not legister the con- 
vcyanco, he would return the puichase-monry. The plaintiff 
entered into possession ; but the vendor tailing to register the 
conveyance, ho sued to recover back his purchase-money. 
Held, that he was entitled to a refund of the purchase-money. 
The purchaser who had obtained possession might or might not, 
according to the particular circumstances of the case, be liable 
to pay the vendor a leasonable amount for the use and occupa- 
tion of the land ; but when no set-off is pleaded, the vendor 
could only claim such amount by a separate action, {b) 

In cases where sales of ancestral property by a Hindu co-par- 
cener, are set aside at the suit of another co-parcenor, the latter 
can only he compelled to refund the money, if it can bo satis- 
factorily sho\fn that it went in to the joint-family estate, (c) 

If the failure of consideration results from tho default of 
the purchaser himself, he is not entitled to recover, for there is 
nothing inequitable in the defendant retaining what has been 
paid him under tho contract. Thus a purchaser who has paid 
a sum by way of deposit and afterwards fails to complete, can- 
not recover the sum as received to his use by the defendant, {dy 
Where a purchaser, after depositing earnest-money for thb 
Wtdjase of land, does not complete the purchase, he is bound 
TO sio^ that he has an e|aiteWe right to have back the money. 
itut fotlhe 'forfeiture of &e earn^t-moUey, the vendor can Jurfly 
|or dum^es to the extent of the lc«s incurred by a 
Id ^bother person. D conrfaoted to sell tb 

pife!4,5#|ol 
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A contract was (li awn lip whereby D agreed to execute am 
legister a bill of sale in consideration of P depositing a part oi 
the puce Its. 1800 with one K and executing a bond for Rs. 2500 ( 
to bear interest conditioned foi the pa) ment of that sum by 
fixed date^ the transaction to bo completed within a specified 
peiiod. D was ready and willing to perfoim his pai t of the con- 
tract by the time named^ but finding P would not complete the 
purchase but demanded back the earnest -money^ ho ‘^old the 
property to a third party foi Rs 3^800 P tben sued to recover 
the earnest-money and damages. Held (i) that P was bound to 
show that the circumstances were such as to give him an eipiit- 
able right to have back the earnest-money , and (ii) that had 
it not been deposited D could have justly sued for damages to 
the extent of the loss inemredby the second sale, and therefore 
P was not entitled to x*ecover the 700 rupees. 

If the conveyance has been actually executed by all the 
necessary parties, and the purchaser is evicted by a title to 
w%ich the covenants in the conveyance do not extend, he can- 
not recover the purchase-money either .at law or in equity. (/) 
This rule of English law has been approved and adopted by 
the High Courts of this country, (ff) 

In one case a sale for arrears of revenue having been set aside 
Eefandby irregularity and the purchaser turned out 

CJovemwent on of possession and decreed to pay mesne piiofits, 
eviction of par* , 

eliaser at leve' he was held entitled to recover purchase-money 
nm sale. costs from those who had received it. (Jh) 

Subsequently to the sale of land by a private vendor to a 
purchaser, the Grown advertised the land for sale. The pur- 
#saeir attended the Crown-sale, bid and became again the 
^||ur<?has'er of the land. Held by the Supreme Court of O^ylqn 
"" itithe purchaser had not suffered 
.to recover back 
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Where a sale by two co-pnrceners in lavor of another wag 
asidoj on the ground that tlie sale by a «.o-parc( iier without 
the consent of t^'6 others was illegal, — It was hold on the suit 
of the vendee to recovei tlie purchase-money from the dos« 
condaiits of the vendors, that the purdnsi^-moncy was like a 
debt^ and payable by the heir, in propoiDion to the shares in- 
lierited by each, (j) 

The vendor of certain land agreed in the conveyance which 
A^ieemeatby registered, that, in case the land actually 

Ycndor toie- conveyed proved to be loss than that purporting 
to be conveyed, he should make a refund to the 
a e purchaser of the ptirchase-money in proportion 
qufiutity. yalue of th© quantity of land deficient. 

The land actually conveyed having proved to be less than that 
purporting to be conveyed, and the vendor having failed to 
make a refund of the purchase-money in proportion to the 
value of the quantity of land deficient, the purchaser sued the 
%^endor for the value of the quantity of land deficient. It was 
held by the Allahabad High Court ti^at the agreement being in 
writing registered, the limitation of 6 years provided by art. 
No. 116, sch. II., Act of 1877 was applicable to the 
suit (i) Mr. Justice Spankie in delivering his judgment in 
the case observed as follows : — ^‘Tho three contingencies set forth 
in the contract of sale were foreseen or anticipated by both 
parties, and with regard to two of them, deficiency of rental 
and deficiency in the quantity o£ land, provision was made 
for a refund or abatement of the purchase-money in proportion 
to the loss that might be discovered. There is no question 
here of voiding a contract at the option of one of the parties 
on the ground that his consent was obtained by misrepresen- 
tation, nor there is any demand on the part of a party 
whose consent was caused by misrepresentation that a contract 
shall be performed, and that he shall he put in the position in 
which he would have been, if the representation had been true. 
Hor is it the case of a party who finds that Ms vendor had not 

V. Ci$4^''kalL Bep.r''A.O,, ^ — — 

(!■) mm m 3 All, 
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the eiifcin^t} of ibe eshue which he professes to sell^ and who 
refiitees to accept at a proportionate abaieinent the quantity of 
laud which the vendor really ownis and has to sclL Nor again is 
the plainiitf herCj after discovery of the dcficien cy in the quan- 
tity of kuiJ sohl, oxercifeing any election and offering to take 
his vendor's interest in the estate, subject to a proportionate 
reduction in the anion ut of sale-consideration. But the parties 
have provided for a deficiency, either suspected or known to 
both of them to be likely to happen, and it is one of the condi- 
tions of the sale-contract, that, if it ever happened, there will be 
a refund of a proportionate amount of the purchase-money* 
There is no pretence of any consent to the contract of sale 
induced by misrepresentation. In their plaint they sue to re- 
cover the money claimed by enforcing the conditions of the 
contract. The I'efund of the Jpurchase-moneyJon the happening 
of tlu3 contingencies provided for in the deed of sale must be 
regarded as compensation for thekdeficieucy. The sale to 
the purchafoor is maintained, but when it appears that there 
is a deficiency in rental or quantity of land sold, he is entitled 
to satisfaction and an equivalent for the deficiency. The terms 
of the deed may call it a reliiud of purchase-money, or a propor- 
tionate reduction in the amount, or an abatement, of the pur- 
chase-money, but it is in fact compensation ; and by the deed itself^ 
if there prove to k^i^deficicncy in the quantity of land, not only 
is a proportionate amount of the purchase-money, ie. the value 
of the laud deficient, to be paid to the vendees, but they are to 
have any costs of Court; and interest at 12 per cent. It would 
seem then that the claim here is one brought into Court, because 
the defendant refuses to fulfil the comlklons of the contract and 
to make good to the plaintiffs the loss they have sustained. 
Had the defendant paid the value of the land that is deficient, 
or refunded to the purchaser on account of purchase-money 
proportionate to decrease in the rental, there would have been 
no need of this suit. The plaintiffs are compelled to sue 
because the defendant has broken the promise which is the agree* 
ment^in the conditions of shle. Under these circumstances 
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art or); uch. ii of Act XV ol 1877, appeal^ to l>o applicabk%— 
For compeiifoatiou for breach of a proiuifeo to do easy thing at a 
specified tiinejoriipou the happening of a specified contingency* 

^'In this case the vendee could not lia\e repudiated the bale^ 
as ho had accepted the piomise of the ^eiidor to make goo<l bv 
a money-compensation any deficienf'y as to ihe qiiainity of the 
land sold. When he receives the compensation proini^edj ilie 
consideration has not failed. The vendor retains thi^ pnnhase- 
money and tlio vcndoo retains the laiuL The conslderfiiioii 
would fail if the dofieieney in the rental and qiiauiity was so 
large that the vendor had nothing at all left to soil. Alter full 
consideration it appears to me that art. 65 applies. The agree- 
ment is made of several promises and e\ery promise is in it- 
self au agreement, and with regard to a d(‘ficieney in the rental, 
it is provided that, if ii is discovered at tho time of making col- 
lections from the teuunfcSj ^ then the vendor should refund to 
the vendee so much out of ihe purcliaso-inoney as A\ould be 
proportionate to the decreased lu regard to a deficiency in the 
quantity of land the provision is : — ^Bhoiikl there aris(3 any de- 
ficiency or defect in ihe qiiantity sold, the vendor shall stand 
responsible for the same : that in case of there being deficiency 
in the share sold, the vendor shall pay to the veudeos the value 
thereof, with the costs of Court and iaiorest of one per oontd 
But if art. 65 applies, the limitation begins to run when the speci- 
fied time arrives, or the contingency happens, and tho ordinary 
iiuiitatiou ’would be three years. But the promise is recorded iii 
writing registei*ed, and limitation is extended by art, 116 to six 
years* This is settled the Full Bench decision of this Court 
in the case of Mmain AU Khan v. Hq/iz AU Khan* (?) This 
being so, the suit cannot be said to be barred by limitation, and 
the plaintiifs were entitled to have it tried on the merits, the 
suit having been instituted within six years of tho date of the 
fixeoutioa of the original deed of sale, and therefore of the 
discovery of the deficiency.*^ (m) 

(I) h ti Ai, 3 XHn 600. 

s {m) m v. a All, 7U^17. 
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Where a Tniiior on coming of a^o sues to sot asi<lc a salo^ li< 
is bound to refund the piircliase-money, when his esiato has be 
nofited b\ it, or to hold the property charged with the anioun 
of debt from which it has been freed by the sale. (?^) 

A contract to buy one’s own property is a 7 iu(b(fn pmitim 
In Bmgham w Bingham (o) a sale by the defendunt to the plain- 
tiff of an estate which was already his own was set asido^ and i 
return of the pnrchasc-nioncy was decreed upon the ground o 
mistake. A man cannot buy what is already his own^ for ther<; 
is a total failure of consideration in such a case, — ^Hlie veiidoi 
teceiying, and the purchaser paying money without the inteiider 
equivalents^ (jj) 

The defendants, after purchasing a patni-tahik at an auction- 
sale for arrears of rent under Regulation viii of 1819, granted 
a (krpainidease to the plaintiffs the former darpatnidans, 
and received a bonus of Rs. 1,199. The auction-sale was set 
aside five years afterwards. The darp»atniJease, for which they 
paid the premium of Es 1,199 contained a stipulation, that if 
the patni-tenuro 4i(>iild at any time lapse through the de- 
fault of the defendants, the bonus should ho refunded by them 
to the plaintiffs. In a suit brought for the refund of the bomifi 
upon the auction-sale being set aside, the plaintiffs were held 
entitlod to n refund of the bonus, although they had not been 
dispossessed, but had simply reverted to their former position as 
ckrpatniddrs under the former patnidar. (g) Mr. Justice Jack- 
son in delivering judgment in the case observe<l:— '^ISFo^v, P'^tting 
asido the feet that doods in this country are not prepared wu'fcii 
the assistance of attorneys or counsel, and that wc are not 
necessarily bound to draw the same inference from stipulations 
or omissions here as we should draw in England, it seems plain 
enough that the parties in this case sought to provide for the 

(ti) ifu. Bukshun V. Mt, Bulhk, 12 W. R., BS7 ; Bai Kesnr ?. Bm 
8 Bom. ILO.Rep., A. d. B1 ilfmaFann Jli v. 

7H.W. F. H. C. Rep,, 201. For an extreme ca^-'C see Ufakundi Zat v- 
Kamuila, T. L. E, 1 All, 568. (F.B.) Beemtc pp. 224—27 ; 296, (}i). 

(&) I Ves. 8r,, 126, 

ip) Stmmn V, Btmari, 6 OL & F., at p, 968. See also Janes v. Clifard^ 
kR., 3 Ch, 1)., 770, 701. See ante p. 461, (u) and (w). 

ik) T 0 m Chand Bmms v* Mamgahind Chowikerg^ I.h.B.i 4 Cal, 778. 
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consequence of any act of bad faith as between the grantor and the 
grantee* It may be that they overlooked the fact that the Law 
already provided sufficient protection, but at any rale they 
thought it advisable to insert this stipulation, and it was ac- 
cordingly inserted* What has occured in this case, however, is 
an accident of a different kind. No bad faith is imputed to 
either party, but the vis major of the Court has l)eeii called 
into exercise, and tho transaction has proved altogether void* 
The defendants have been indemnified for their loss upon the 
auction-sale being set aside^ and they ought, upon principles 
of equity and good conscience, to be compelled to refund to their 
grantees, the plaintiffs, the amount paid by them as premium*’* (r) 
Where the original owner in the case of the sale of his estate 
for arrears of revenue, where no such arrears exist, sues to 
recover possession and obtains a decree, the decree is sufficient for 
the purposes of sec. 34, Act XI of 1859, without a special 
declaration that the sale is annulled ; and the order for refund 
of the purchase-money must be made in the execution of tho 
decree, {s) 

Fraud and misrepresentation are invariably good grounds for 
an action for refund of the purchase-money. Where fraud on the 
part of the vendor has been substantially alleged in the plaint,, 
the absence of a stipulation to refund either in the contract or 
in the conditions of sale did not protect the vendor from re- 
funding the deposit or purchase-money, {t) 

Where a vendor of a house, knowdng of a defect in the 
main walls, plastered it up, and papered it over for tho purpose 
of concealing it from the purchaser, it was held to be a direct 
fraud, which avoided the contract for sale, and enabled the pur- 
chaser to recover back the purchase-money. («) 

I#) Snmmt JLai Okose v. Shama &mdm% Da8% 12 W,B., 276. 
r I) Muja NtlmGMH' Bingh v. Gordon, Bluart S {7o., 9 W.E., 371 
M Bfdrlg V. Straitmi, 1 Bro. C.O., 440 ; Eohmidm* v. ffmtk, 3 Camp., 505, 
%m afeo as to active concoalmeat, Act IX of 1872, sec, 17, ci. (2), 
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Section 6.— Of Damages for Breach of Contract. 


Vfheii a contract for sale is broken from f)ad faith, the parij 
breaking it should bo accounted a wrong-doer and made to paj 
for all the injiiiy wliicli he occasions, (r) 

The Indian Contra<‘t Act provides that when a contract has 

Compensation broken, the party wdio suffers by such 

for loss or da- breach is entitled to receive, from the party who 
bre'icli of con- has broken the contract, compensation for any 
loss or damage caused to him thereby, ’which 
naturally arose in the usual courso of things from such breach, 
or which the parties knew, when they made the contract, to be 
likely to result from the breach of it. Such compensation is 
not to be given for any remote and indirect loss or damage sus- 
tained by the reason of the breach, (w) 

Where a vendor sold and conveyed certain property to a 
purchaser as freehold, and the same turned out to be all copy- 
hold, the purchaser was held entitled to have the sale set aside 
and the purcliase-raonoy repaid to him with interest and the 
costs attending his purchase, but not to damages in I'espeet of 
an attempted re-sale, as being too remote, (^i?) 

Where a vendor having agreed to convey, without any 
reasonable excuse conveys the property to a third party in 
order to obtain a higher price, the vendee is entitled by way 
of damages to the additional price obtained by the sale, (y) 
The Calcutta High Court ( McDonnel and Field J. J. ) in 
laying down this rule as to measure of damages said : There 
are three classes of cases in which damages are claimed for 
breach of agreement to convey. The first class is where the 
owner of the property, bolieving that he has a good title 
agrees to convey, but when the title comes to be investigated, 


(rj Fer MoDoxNEn and Field, J., TmUoh^a W, Bkwm t. JofjhrU 
Chm&dhrmn^ 11 Gale. L.B., at p. 461. 

(w) Act IX of 1872, sec. 78, 

(x) Mart V. Smmne, b.K,, 7 Ch. D,, 42, 

(v) Tmiktk^a JBmims'w Je^jkedt Clmedmuh H Cilc. h.B., 45 a 
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it turns oiiHliat there is some flaw, in oilier words, tlie title 
is not urie which he can compel the pnreha^Br lo accept. The 
second class of cases is where a person who knows that he 
has no title, or is aware of a fahil defect in his title, notwdth* 
standing this makes an agreement to convey : and the third 
class of eases is whore a person having agrocnl to convey and tlio 
title heing uniinpeachable, without jiHtiiiable excuse through 
caprice or because he finds a better bargnin, refuses to carry out 
Hs agreement. The present case falls we think within the 

third class *,..and wo think in a case of this kind where 

the vendor having agreed to convey without any reasonable 
excuse convoys the property to a third pai*ty merely for the pur- 
pose of obtaining more money, it is not reasonable to allo'w him 
to retain the benefit wdiich he has obtained by this breach of 
good falth.*^ {%) 

Where a contract goes off in consequence of a defect in the 
vendor's title, the purchaser is not entitled to damages /o?* Iosh 
of ike bargain, (a) This rule of law was adopted and affirmed 
by the House of Lords in Bain v, Fothergill, (h) If a person/’ 
said Lord Chelmsford, enters into a contract for the sale of 
real estate, knowdng that he has no title to it, nor any means of 
acquiring it, the pxirchaser cannot in an action for breach of tho 
contract, recover damages beyond the expencas he has incurred. 
Any other damages must be the subject of an action for deceit.’’ 
The rule, however, does not apply, where the breach of con- 
tract arises from some cause other than tho inability of the 
vendor to make out a good title, (c) nor to the case of a lease 
granted by one who has no title to grant it. A was in posses- 
sion of premises under a lease from B, which would expire 
on the 4th of December, 1864. In February 1860, A, in con- 
sideration of a premium of £400, obtained from B a further lease 
of the same premises for twenty-one years and twenty-one days 
to commence on the expiration of the former lease. On the 

(i) HCalaL. R., atpp.460--6L 

te) T. Thommll, 2 W. Bb, 1078. 

a hM,, 1 MIa, U$* 

£mU L. 4 B,, 



<leabli of E in it found that B \\art uiih tenant lor 


iifcj with power to giant leases in possession, and notin re?ersio!i 
;uul co!i’^e(|\ie!itly that the l(a-*e so grant ai by him to A in 
F(}briiarj 18Bi), was void. A tlieroupon obtained from the 
rtworsioners a iresh i(\ise for seven years, at a considerable 
iiicrease of rent, and sued (J (B’s eKCOutor) upon the oovenaiit for 
quiet enjoyment <*unUiinod in the void lease. It was hold that A 
was entitled to reeover> besides the £400 preuiiiim which ho had 
paid to B, and the costs of preparing the void lease, the value 
of what he had lost by breach of contract,— substantially 
the differ enee l)et^voen the value of the term professed to be 
granted to him by the lease of February, 1860, and that of seven 
years* term wdiicli ho obtained from the reversioners, (d) 

The defondaiiis, mortgagees of a house with a power of sale, 


Damage'^ for 
Vciuloi’g unwil- 
ling 0 e & s to 
lemody a detect 
in the title. 


sold it by auction to the plaintilf, the particulars 
of sah^ stating that possession would be given on 
completion of the purchase. The plaintiff soon 
afterwards contracted for a resale at an advance 


of £105. On investigation theditle wtis found satisfactory, but on 
the plaintiff requiring possession before completing the purchase, 
it appeared that the mortgagor w-’as in possession and refused to 
give it up. The defendants were in a position to have ousted him 
by ejectmout, but they refused to complete the sale. On this the 
plaintiff brought an action for breach of the contract of sale : — 
Held that as the breach of contract arose, not from the in- 
ability of the defendants to make a good title, but from their 
not having taken tlie necessary steps to secure the possession, 
the case did not i come within the principle of Fluremi 
V. Thornhill (2 W. BL 1078); the plaintiff was entitled to re- 
cover not only his deposit and the expeuces ol investigating the 
title, but also damages for the loss of his bargain ; and that 
the measure of damages was the difference bot\^een the contract- 
price and the value at the time of the breach of contract ; and 
that the profit which it was shown the plaintiff’ could have made 
on a resale, uncontradicted by other evidence, was evidence of 

(d) £ock 1 44L 
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i\m eiihanroi \alua, an<l llrii tlie plamtiil was tliereforeeii- 
filled to recover ilio £ 105. (^) As a rule the %wdor caniioi 
ill equity be allowed to take advantage of iiis own wrong. 

B) tlie eoiiditioiib of sale it was provided as follows 
*'• Hhould the jiurchaser neglect or fail to comply w ith any of 
die al) 0 \e eondiiiouSj Ins deposit-money shall be absolutely for- 
feited to the vendor, who shall be at liberty to resell the 
projieitv by public auction or private sale ; and if the amount 
or pi ice which shall be obtained by such second sale shall not 
be sufficient to cover the amount bid for the same at the present 
sale and all the evpeuces of or incidental to the present sale, the 
deficiency shall be paid by the defaulter to the vendor.” The 

Banuges foi purchaser paid a deposit, but failed to complete 
Pa 1 c li a s c s . ^ 

aetault, the purchase. There wuxs no resale : it was held 

that the vendor was entitled to I'etain the deposit, and also to 

reco^ er the auctioneer’s charges for the abortive sale, and the 

costs incurred by him in preparing to complete the sale. (/) 

If pending a suit for specific performance, the seller dispose 

of part of the property, e. <j,, stone in a quarry, the Court will 

take <‘are, that the purchaser if he succeed in the suit have full 

compensation for the damage which he sustains by the 

sollexsacfc. (//) 

Where a purchaser is entitled to special damages, the price 
at which the vendor lias re-sold the property has boon held 
])rimd fade proof of its marked value, (A) 

In an action against a vendor of hind for breach of contraofc 
in not completing the purchase, infcere-^t on the deposit-money 
may be recovered as special damage for the loss of the use of 
the money (?) 

Where the pai*tlSs to a confi'aot stipulate for the payment 
of a specified sum for any breach of it, and the daanages result- 
ing from any such breach are uncertain and incapable of 

( e ) Mmg$ll v. FUeK h. E., 3 Q.B, 314 j 4 Q.B, 659. See m to Tendor’a 
M f«th, art pp. 477—78. 

(h Dmid V. Mme.% 10 Q.P„ 538, 
p) mhm V. S Beav., 230 

(A) V. 39 B J*, C.P., 221, 

{i] JeuWf % 5 Taunt., 62§, 
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leeiiratc" tlu* agreed lo bo paid ^vill be frratod 

as licjiiRkted damages tiiul not os penalt)^ A plaintiff Tsho 
^^les for clamage«i, and is entitled to them, cannot likc^vise be 
oniitled lo specific performance, or to an iojuDciion against the 
further breach of ilu^ agreement. (J) 

A party failing to perform hi^ coniract may be sued, at 
pleasure of the otLer party, either for sj^ccific porformauco or- 
for damages, {k) In a suit for breach of contract, it is open to 
the defendant to plead in that suit — %vithoiit being obliged to 
bring a fresh siiit~that the plaintifif, being first to break the 
agreement, cannot now sne for damages for something subse- 
quently done by the defendant in contravention of it (i) 

When a contract for sale has been broken, if a sum h 
Compensation ^Qamed in the coniract as the amount to be paid 
wher^ a sum is m case of such breach, the party complaining of 
abie^ia loasc^of the breach is entitled, %vhethor or not actual 
breach. damage or loss is proved to have been caused 

thereby, to receive from the party who has broken the contract 
reasonable compensation not exceeding the amount so namecL (?7^) 
But an intending purchaser is not entitled to compensation 
under this statutory provision (simply because the kabfdi or 
conveyance has not been executed within the stipulated date), 
unless he can show that he did all that he was bound to do, 
that he tendered the purchasC’-money together with a draft of 
the kabaiii or conveyance to the vendor, who then refused to 
execute it. (n) 

The registration of a deed of agreement to sell at some 

Eegietration future period is optional (o) The want of ro- 
of contingent , , . ^ , , * , t •* j. -n / 

contact to sell gistration oi a contract by to sell land to at 

some future time on receipt of balance of sum agreed on, not 

then paid, is no bar per se to B’s preferential claim over O, a 

(j) 3ft Ashrufoonissa Begum v, Stewart^ 7 SOS. 

(h) Ifmendra Ohwider MlUer v. Kuh&n Boondari Bmme^ 19 W.B., 13S 
(F.O.) ; Wmm DM Bing v. Williw OampheU^ 12^ W.R., 149# 

(l) Mt AsfimfoomsBa Begum v. 7 W# B., SOS. 

(m) Act IX of 18^% see. 74 

(n ) AMied v. IsB’m CX BosSf 20 W. B., 48L See po#, p. 504 

(e ) Act ill of 1877, sec. 18, cl (h) ; 3 W.E., 104 15 W.B., 355. 
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g,iibfe6qii<nii purchaser with uotioe whose sale lias been reois- 
tereJ. (f) But if C purchased in good faith and without no i ice 
and is in possession, his po-^session cannot be disturbed in con- 
sequence of A’s noii-fiilfilment of his contract wdtli B, but B’s 
remedy is not by a suit for speciiic performance of coiitiaet, but 
by an action for damages, (g) 

Where the executants of a conTeyance ( kab^la ) omitted to 
have it registered, ami the property was sold to a third party 
wdio took it bond fide for valuable consideration, the remedy of 
the party in v hose favour the kabala was executed as against 
the executants was held to be, not in a suit for specific perfor-- 
nianco, but in an action for damages, (r) 

The defendant bought a house belonging to ilie plaintiff, 
and standing in bis* own land, on the condition that, as long as 
the bouse %vas not removed, he would pay the plaintiff a certain 
sum per moiitln The house not having been removed the 
pla-intift* sued for the stipulated sum from the date of purchase* 
Held this was not an action for i*ent, but a suit for liquidated 
dumages. {s) 


Seetion 7.**-Death, Insolvency &o. of Contmetin^ Parties. 

An offer to sell land, to be binding upon the person making 
it, must be accepted within a reasonable time : and if the person 
making the offer die, become insolvent or sell, before the accept- 
ance of the offer, the land is not bound, {1} 

The lights of vendor and purchaser inter ee are not affected 
by the death, insolvency or lunacy, of both or either of the 
parties before the time fixed for completion* (n) Under the 
Indian Contract Act, promises bind the representatives of the 
promisors in case of death of such promisors before performance, 

BMh Mim&i v. Bhaihh Ahdul Bdbhan Qhowdhry^ 3 W.B., 103* 
(f ) V. Gout Ohuwkr Surmah, 3 W.B*, 04. 

(rj Mmd L 0 U v. Mohm 22 W.E., 164 

Ohowdhr^ v. Kallykuto Roy Uhmdhry^ 1 W. B., 2. 

I (I ) v. T<w%ni Churm QhmhrhuUg. ^ W. E.j 38, 
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iiiiks^ a ctniliarv iikuitioh hann thv coutrat^t. (r) Jlaiis 

of tlio dt‘ccu-e«!j ext‘Oiifur- athirinistiatuLs oi iiite'*» 

tules^ ef and iHSj'4aeLS of iiibjl vciits^, arc 

all ivpres^eniatirc^ \ikhin ike meaniu^ oi‘ tlio Act. 

Bufc the iialaiity ef reprcN'^entati^t^^ to answer in duuuiyy,'. Iin 
huacli of a ''onlraet, liinitiHl to the evienl of ilie ah^ets, real 
and |)ersuiuik 'v^hiell eumo to ibeir baikls aiu! the nilci^ iLo 
sinne ill tl'ic Hindu atui ilio l^Iahansunuiaii law* (^/) 

Whenj a pensou being a nieitibcr oi' a AlitaL'^Lira joiiit 
fainily contracts to soil Ills sharo of the joint ancestral eslaioj but 
dies before tho exeenlion of the ccuivejancCj the bare eoniract 
passes iiotliing to the purchaser, who cannot enforce it again&t 
the co»|Ktreeiiers taking bj right of survivorship. («r) 

Tlioiunfonnance of hor.hu.'>biuKrs<oniraof:s is strictly enjoin- 
ed on the Himlu widow whore sin;h husband not a member 
of an uiidivifkHl family, (y) Under the DayabLiga in Bengal 
the Hindu widow, iu the absence of lin ^a! male dcsecudanh^ 
folly represents hoi husband’s csiatoyiveu in an iuuli\idoii family. 


Section 3.~ Of PrelimimirioB before Cinaploticni. 

h. buyer of lauds places hiimolf in a p»>sition of iLsk who has 
iho same atiornoj witli the vendor; for the risk attendant ou 
♦such a state of things is the danger of being affected by con- 
slnictive notice of setu’oi acts. Even the provision iluii tho 
vendor’s attonioy shall prepare thts conveyance is one which a 
cantioiis purchaser would be slow to assent iu : for it may ho 
view^ed as constituting the vendor’s attorney the purchusorib 
agent in the preparation of the conveyance, and may affect him 
with coiisfcmctivo notice, (a) 


(li) Act IX of 1672, sec. 37- See also Act I o£ 1877, see. 2$. 

(w) Deh'm r. Debia, 8 W.E., 101 ; Mam Goiam Doheg v. Apma Begum^ 
n W.E., 171 lATuik, I. li. E., 5 Bom., 4a (EC.) 

(♦«) Bee Comera^ y. Baiaburt Pershad $ W. E., 210 ; JFaii? v,* 

if/) Mhaia A/'ahmm v. Pmbhn Wai% I. Ir. B,, 2 Bom., at p. 7S. 

(* ) Ptr Pfbl, J. , MfeAHhur v. K^lsaM^ t Taylor & Be JFs Rep. , at p. 1 88* 
Bee also Monm^'i Tcmal/i v. Mml^umrduh 12 Bom., 262*""67 ; 
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Duty of Vekbor’s Solicitor. 

1. The vendor’s^ solicitor should first of all see that the 
contract for purchase is reduced into writing and signed by the 
parties. It is necessary that lie should procure the sigiiatiiro 
of the purchaser as soon as the terms of it are finally settled/ 
more particularly where there are several purchasers, as some of 
theiUj either from subsequent reflection or the intervention of 
some unforeseen event, may be desiroiis of departing from the 
contract An estate or houseagent to whom instructions arc 
given to procure a purchaser for property, has not, though the 
price is named in the instructions, authority to enter into ii 
binding contract with a purchaser to sell such property, (a) 

2* Upon the contract for purchase being submitted to the 
vendor’s solicitor for his approval, it will be for him to ascertain 
and describe with accuracy the exact interest which the vender 
has in the land, the quit-rents, or other annual or gross pay- 
ments or charges (if any) to which it is subject ; the quality or 
legal nature of the estate, and the district or subdivision where 
it is situate. 

3. Where the sale is by public auction, the vendor’s 
solicitor should be prepared with a duly stamped agreement 
for the signature of the purchaser, (h) 

PeepxIratiok of Abstracts of Title. 

It is not customary in India for vendors of immovable pro- 
perty to prepare abstracts of title for the convenience of 
purchasers. In the Mofassil the muniments of title or 
copies thereof are, as a rule, handed over by the seller to the 
buyer or his legal adviser for his perusal and examination. 
Under the Transfer of Property Act, the seller is bound to 
produce to the buyer on his request all documents of title 
relating to the property which are in the seller’s possession or 
power, (c) In the Presidency-Towns of Calcutta, Bombay and 
Madras, abstracts of title ate, however, frequently met with ; and 
in the case of sales by the Court-Receiver, Administrator-^General, 

(a) U B., 10 Bq, 108. 

P/ln U, 3rd Eu., Yoi I* Introduction, pp* it-—?. 

) Act IT ol W% se% 55, pm (1), cl (5)* 
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Offii'ial Irii^ico and lin of a Ihi»h Ooiiil in ilio e\pr 

cise of iih ortliiiary orij^iiad ci\ il jiimdiotioii, nhstualb of iiiU 
arc invariably prepared hy 5dionioyfc.j and biibiiuLted for the 
inspection of iiitoiuliny ]nircliaseiu 

If tlic lands sold bo ol a diiferent natuiey boiii|^ pai t reveiuif « 
pa}dng or lakliiraj and pait lea-udiold, tlie titles idumid be de . 
diiced by separate abst rails, inasmtieli nn different species of 
tenures arc governed b} distinct riibss of law. 

In Bombay it has been h<dd that a pnreliasor cannot retpnn^ 
more than a iwoiity-years* title ; (d) and in the case of Hindus, 
eriqiiiry as to the states of the vendor's title for a pmlod of 
12 years before purchase has been deemed sufficient, (e) The 
vendor’s titloj howcvci*, should be deduced from a period of at 
least 60 years past, booaiiso rights accruing snbseqneni to that 
period may generally be siicecssfally assorted. As a general ruh^^ 
the going back beyond a period of 60 years, should if possible 
be avoided, as it frequently discloses some dormant interest 
of which no account can now be given, and which, although 
not perhaps of a nature to authorize the purchaser to reject tho 
title, yet often occasions much tedious discussions and delay, to 
the great inconvenience of the vendor. But wills, marriage 
articles, deeds creating long terms for years must be alistracted, 
although more than 60 years old. ( / ) 

The title should commence with some deed or will in which 
no reference is made to any prior assurance. But whore re- 
ference is made to any preceding instrument, such reference 
amounts in equity to constructive notice of the contents of tho 
instrument referred to, audit will, therefore, probably be required, 
by counsel for the purchaser, to be abstracted, on the reasonable 
ground that it may disclose some fact prejudicial to the title, (g) 
The recitals are often very mateixal clue to the construction 
^ w a deed/’ (h) They often throw light on the 

^ state of tho title. The substance of all recitals 

X>&hsi Gheh V. JivraJ Mahtindas^ 2 Bom. H. C. Eep., at n, 433. 

(e) Zai Karmndas v. Ora 8 Bom. H.CJJI , 03 1, 77. 

(f) Barton's Precodento in 0., Srd Ed., VoIJ., Intro., p.xii. Bm antr^ |>.52» 

VoJ. I| Intro , p. vni Qi) 3id^ p. xvih 
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should ilicrefure be invariably set oiii in ibe absircKl imoie parii- 
iiilaiiy the tiUc-Jeeds do not go back to the rei|nibite 
peiioil of 60 years. 

■\Vben a deed is made in pursuance of a poweiy or in exocu« 
tiuu of a trust or previous agreement in writingj tlm recital of 
such power or tried or agrccuieut, ‘should be felly set out^ as tlio 
validity of the deed may depend upon its confurmity to these 
pre\ious iustriiiuentb. 

The particular operative or conveying words of (ivery as&ur« 
mice slioiild be always given in the abstract, Tlie words of 
iniierifcauce or iimitation should he set out i^erhafhn. A doeu- 
inent w'hich does not and has not atfccted the vendor's right to 
fctli, need not be abstracted. (/) 

Tho description of lands &c. is often materially altered by 
lileiitiiy ot erection of houses upon thenp or by several 
paicels. holds being thrown into one, or one divided into 

tw^o or morBy and the like ; this, when within the knowledge of the 
vendor's solicitorj bliould bo particularly noticed in the abstract 
of titlej as there will otherwise a]jpear to be a want of identity 
in the parcels of prior and subsequent deeds, and some satis- 
factory evidence, e, y., assessnicnt* bills &c. should be furnished 
to verify tho fact stated, (j) 

The abstract, besides containing tho substance of tho title- 
deeds, in the mode above suggested, should also notice tho 
execution and attestation thereof, and contain a statement of 
births, deaths, survivoi’>ships and other intermediai© facts and 
events, as in any 'way relate to the deduction of title, or have a 
tendency to show the exact state of the vendor’s interest 
Duty of Poecxiaseb's Sooicxtoe, 

Tho purchaser or his solicitor should ask for the title-deeds 
or an abstract of tho vendox**s title on the day appointed for tho 
delivery thereof or at least soon after the time stipulated* If 
he wish to avoid the purchase, he should, immediately after the 
expiration of the stipulated period, give notice to the vendor 
that he considers the contract to be at an end, and demand 
( t) Fridwtx, tit, on Abstract 

(J) Freoed^ts in 3rd Id,, Tab I,, Intxoduotion, pp. xix-xx* 
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rep«iTHii'*iit of tiU" d<‘j)u<it iiiuiuT? ii wfn* paid : lui ii lu^ 
by and show an indid'*« n'n«a‘ ahnut tho v(ni(hn*'s periuri}iin<j; his 
part of the eoiitiMrt at the an-roed iipoti, lie will he can- 

siFiiPil U) have waixts! ri:i,lii to iet|nireit 

ir any delay app HiN likelv to lake placi^ on tht^ par! of 
NotK'e <)}* i>nt- tho vendta‘ in perfofdiui;' tlie title within a rea'oin- 
ijiiiaa.ud able lunt' alter that stipulated for the paymeni* 

of the piirehase-inoiiey, the purehaM'r or Ida solicitor, in oriler 
to prevent the purcliascH* !ieini>- (dcaroT«*ible with interest^ hhoidd 
previously to the expiration of tho time, give notice to the ven- 
dor or liib solicitor that the pnrehaso-money is ready nnd lying 
dead — L e. idle or iinj)rodiictive of interest The vendor upon 
receiving such notice should endeavour to agree vitdi the par-* 
chaser’s solicitor for the investment of the purchase-money 


in government socuidtics or some particular funds to bo inuhially 
agreed upon between thorn, (k) 

Requisitions itpoh and Object ioes to Title. 

In the preparation of the requisitions upon and obj(^ciions to 
the title, due notice must be taken of the restrictive stipulations 
contained in tho contract j and though the purchaser’s retpiisi* 
tions are seldom confined to what he is strictly entitled to call 
for# frivolous and untenable requisitions must not be tenaci- 
ously adhered to and persisted in, inasmuch as they indispose a 
Court from enforcing a contract at tho suit of tho purchaser. On 
the other hand a purchaser should bo careful not to hold back 
important requisitions or objections ; if ho willingly does so, ho 
may be held to have impliedly waived them. (/) 

A purchaser may after contract either expressly or impliedly 
Waiver o i waive either wholly or in part hi^ primd facte right 
reqEisitioB. marketable title or^to tho usual evi- 

dences thereof, (m) The taking possessiou of the property 
by the purchaser ha^^, in the absence of any agreomeiit to tho 
contrary, frequently bean held to operate as a waiver of objeo- 
tions to the title, (n) 

(k) Bilton’s FheeSdents in 0., Srd Vol'’ ClnU oTp^ xvh 

m DarPs V. & P., 5th Ed., pp. 42S-29. (n) I)arPs V. & E, p. 430. 

M Mmh y. lord 2 Bwmut 222 1 v. Bdi, 1 Beav., 337; 

(MUmfi ?. mbrnk, I Ym. Jun,, 22L i i > 
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Acceptance of the title as deduced by tht‘ ahsiraet is no waiver 
of objeciioxis not disclosed there!)/ ami nil! not operate as a 
waiver of the purchasers right to have the ahsiiVH‘1 veriiietl. (n) 
A client is not bound by his couiiselV approval of a defective 
title. 

EEQUISITIONS USrXALLY MADK ARE : — 

(1) Evidence as to the idputity of the property soki 

(2) Evidence as to the factum of a will or other tostamentaiy 

document of former owner. 

(3) Evidence as to the intestacy of the veudor’s ancestor and 

ot the heirship of the vendor, 

(4) Whether the vendor was sole owner of the property or a 

mere co-owner with others^ and the nature of his interest 
ill the property. 

(5) Whether the vendor has made any settlement of the pro- 

perty in consideration of marriage affecting the subject 
of sale. 

(6) Whether there is any easement or servitude attached to 

the property or imposed upon the property. 

(7) Whether there is any Hen or improvement loan affecting 

the property. 

(S) Whether thex^e is any fact or circumstance not disclosed in 
the abstract, any rent-charge for dower or maintenance^, 
or any incumbrance affecting the property. 

Under the Transfer of Property Act, sec. 55, para.(l), clause (c) 
Answers to vendor is bound answer to the best of Ms 
Beqiiistions information all relevant questions put to him by 
the buyer in respect of the property or the title thereto/^ 

Upon obtaining the vendors replies to the requisitions on the 
title, it will be for the purchaser or his solicitor to consider 
whether they are satisfactoiy. ^‘This is/’ says Mr. G-raenwood, 
duty of almost equal importance to the perusal of the ab** 
struct, and sometimes more so as there may be greater difficulty 
in deciding whether an answer is sufficient, than in raising the 
question.”(|>) If the intending purchaser has any doubt as to the 

(«) B&m Vw 24 Beav., 

(p) fireenwood’a Practice of Conveyancinf, Ith M., p, S4f 



otiurse to ‘ c 5 d lu* shoiiU! tuku tlio opiiiioi/ ( t a counsel or 

other uieii !eiimo<l Lt tke bcsoro com]dctin|2; iiiw purchase or 
boiiiliiig further r ^ to the vendor 

Upon receivint; the abstract of the veiuior’s titl(% tlio solicitor 
for the purchaser must carefully oYamine it \vith tlio doctiinoats 
abstractci! to see that their eotitcnts are frilljr omcl faithfully dis« 
dose<l. Ill examining the parcels he should particularly attead- 
to tlicir identity uiih those agreed to be purchased, for which 
purpose the parcels of every deed must bo read over and com- 
pared« The consideration for the deed should bo noticed and 
the execution and attestation thereof duly inspected. He must 
also recollect, wdiilst examining the abstract, to read the reci-® 
tals ; and inspect the convenaat far quiet enjoyment against 
mciimbrances, as it sometimes happens that incumbrances 
are recited or noticed by way of exception in the covenant for 
quiet enjoyment, which do not appear in any other part of the 
deed, Finally, the solicitor for the purchaser must see whether 
the several ijssuranccs are duly stamped and registered accord-*^ 
ing to the law. 

The purchaser or his solicitor having examined the abstract 
with the title-doodsi should ascertain by search at the Bogistrj 
Office and in Courts of Justice where the property is situato, 
wffioilier there aro any mortgages, decrees and other incuni- 
brancGs affecting the estano. 

The purchaser or Ms solicitor must, lastly, require evidence 
to be produced of all such statements in the abstract, of marri-^ 
ages, deaths, intestacies, heirships, &c. &c, as are essential ta 
perfect the deduction of title. Some deduction of pedigree is 
necessary to make a title as heir to a deceased aacostor. M 
pedigree may be supportied by horoscopes, entries in almanacks 
and an affidavit of intimate relatives and neighbours. 

In England, proof of the possession of land or of the receipt 
of rent from the parson in possession is pnmdfmm evidence of m 
seisin-in-fae. In India the proof of the possession or receipt of 
rent by a person who pays the land-revenue immediately to go-* 
vernmont is prima /am ^ridouco of an estate of inheritance in the 

M2 
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case of an ordinary zamiiidari The o'eilenci is siill unniger li 
it be proYod that the estate has passed^ on one or more occasions 
from ancestor to heir. (^) 

The mere fact of a person’s name being regisiere<l in the 
Collector’s books no evidence of title ; and a poicbasor fioir 
such a registered person voiild not be justified in rel}ing 
the fact of sneli registratiooj^ as siiflficierit to entitle him to treat 
the recorded owner as the real owner, (r) 

A purchaser made the following re^piisitioii " 'Ts there to die 
Inqmiy as to knowledge of the vendors or their solicitors any 
luQumbrances. settlement, deed, fact, omission or any incumbrance 
affecting the property not disclosed by the abstract. Held on 
appeal, that neither the vendors nor their solicitors wox*e boniid 
to answer any part of the requisition (s) am of opinion,*^ 
said Lord Justice James, ^Hhat the question put by the purchaser 
is anything but a requisition ; it is a searching interrogatory put 

to the vendors and their solicitors,.*.. .......The practice 

of asking such a question is of modern growth, and tho intro- 
duction of new«fcmgled requisitions of this kind is dangerous 
and ought to be discouraged, as tending to increase the expence 
and delay in the investigation of title, which already are almost 
a disgrace to the law of the country. In tho present case tho 
enquiry goes on to ask after any fact or omission affecting 
the property,’ Ts a vendor to bo expected to remetnber every 
restrictive covenant to w^Mch the property is subject’ ? What 
is the good of such an en<iuiry? Every solioifor knows 
that he is subject to civil and criminal responsibility if he wil- 
fully suppresses matters prejudicially affecting the title. This 
is a new practice for which there is no authority, and I am o f 
opinion that the purchaser’s ^application ought to have been 
refused with costs* The vendors will have the costs of the 

(gj Fer SiE Bakhus Pba.cock„ Collector of Trlchimpol^ v, LakammL 
14 at p, 139. (P.O.) Bee ante, Chap. Ill, see. 2, pp. 1 19-^120, 

^(f) Yofien Beth Bmi v, L%okpat^ Boyj% Lalla, 9 M .1 A., 323 ; Amir- 
nmuBU Bibi v» I'faomarood'^’isn Qhowdhry^ 14 W. B., 50, See untm p. 54, 

I®) la m Ford and MtU, LE., 10 gb. D,, 365, 
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''^ppoai,’ Lord Justice Bramwcll ol^scrvcd : *^^Siippose fciiafe tlic 
vendor rofiises io answer this and iiio purchaser 

^sliereiipon refuses to eomplote and brings an action for iiis 
^Jopocit. He would have to make oat a breach of contract anil 
for that purpose must establish that the vendor had refused to 
answer a question which it was his duty to answer^ or that ii 
good title had not boon sho%viu He could not make out either 
of those points. There is no duty to answer such a questionJ*^ 
Lord Justice Bagallay added : ‘'‘The establishment ef a right to 
have an answer to such inquiries would load to a loose way of 
transacting business. A solicitor may say to himself^ ‘ I need 
not bo particular about making any abstract complete^ for there 
will be a requisition asking whether it is so, and that will give am 
opportunity of supplementing it/ Such a course of practice 
would not only increase expence, but cause adilitional obbtaclos 
111 the 'way of investigating titles.” (/) 


Section 0,— Assignment of Contract for Purchase* 

P, a vendor agreed to sell a piece of land to M with 
AsManmentof immediate possession, the purchase to bo com- 
furclnse. Sub- plotecl in five years and interest on piiixhase- 
being paid until completion. Before 
lo a stmiiger. coiiipleiion M agreed to soli the land to 0 sub- 
ject to the provisions of the contract with P, the vendor, and the 
agreement was registered in the district registry, with a receipt 
for part of the considoration-money which 0 had laid out for 
E in buildings on the land. 0 oifered to pay P, the vendor, 
the amount agreed upon between him and M,and appliod for the 
delivery of the abstract, but the vendor refused to convey to him 
bho land in question unless 'he would purchase other land also 
agreed to be sold to M, and shortly afterwards the vendor and 
E convoyed the land to H. On a bill filed by 0 against P, the 
vendor, M, and H, alleging that H, had constructive notice 


if) III ro Ford and Edh 10 QK 
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0f Ms iitkj and praying a conveyance of the estatoj it was lielcl; 
tliatj whether H had such notice or not, the conveyance to hh\ 
could not be set aside, (u) 

A notice to tLo vendor of an estate tliat the vendee Had 
Agreement deposited the contract with a third party A, 
for an assign » has enteied into an agreement with A, to 

tract for^^pur^ make to A valid assignment’^ of the contract, 
pokt’of sncli does not bind the vendor to nake inquiries 
title "^^hetlier the agreement between the vendee and 
deeds. ^ been carried into effect ; nor will it 

compel the vendor to refust. to execute the conveyance to the 
vendee, who, upon the payment of the purchase-money do 
mands the conveyance, or even excuse the vendor for making 
such a refusal The persons who claim to have the benefit of 
the assignment must give distinct notice to the vendor of tlieii 
clam, and of their wad^inm to put themselves in the vendoo’Si 
position for the completion of the contract, F entered into 
n contract with P to sell him some leasehold property. P paid part 
©f the purchase- money and obtained from F a lease of the pre- 
mises for a short term of years in favor of a nominee of P. P 
had dealings with bankers^ to whom he became much indebted. 
Being called on to give the bankers some security lie handed 
to them the title-deeds of a freehold estate, which he charged with 
the debt, and at the same time he deposited with them his con- 
tract for the purchase of the leasehold property. He acoompa- 
Bied this deposit with a written memorandum in which he agreed 
to make to the bankers valid assignment of my contract with 
F for the purchase of’* the leasehold premises^ “^^by way of 
mortgage for further securing The bankers by their soli- 
«?itors sometime afterwards gave to F notice (in the above 
words) of this agreement and the solicitor’s letter called it 
qharge by P on his purchase ” F acknowledged the receipt of 
ifek notice^ Se heard 7wthing more of the matteK P did not 
ooniiplfte Ms purchase at the stipuMted time, buf did so after- 
wards, and tAm F according to the terms of the original 
(m) OtSirm % FoqU^ IS. 
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contract, e>:c<n! tod to him a conveyance of the io£b?ohol(l promisob 
withopi. any notice bein|> tak( n in ilio conveyance of tlie claims 
of the bankers : It was held, that the ride of eipiity, that a 
vendor of an estate isj after tho making of ihe contract of saic^ 
a trustee for the purcha^erj did not npjdy to this case^ and that 
F was in no way liable to tho bankers, (r) 


Section IO.- Of injunctions pending Con trad 


When a vendor sells to A , and then soils to B with uoLieo, 
and B does some act to intcrf(u*e with A’s right, tho Court will 
restrain B as well as the vendor, {w) 

An injunction can be granted to stay a sale by a settlor of im* 
movable property in derogation of his voluntary foottloment 
thereof, (ac) 

Tho Court has no Jurisdiction to restrain a mortgage© from 
selling under his power of sale, provided he keeps within ilio 
terms of the power, and no case of fraud can bo made out. 
Unless there be fraud or special contract, a mortgagee will not 
bo restrained from selling. (//) 

Upon bill filed by a creditor agiiiist the < xecidors, heir, and 
Fufclmsenw purchaser of real estate charged with tho pay- 

train e ti from <3 K 

paying moneys, mod of debts, an injunction was gi anted to res- 
train the purchaser from paying tho purchase-moneys to the 
heir upon whom tho estate had descended, (z) 

A purchaser who has obtained possession Iiefore payment of 
Farclmsor in purchase-nioneys may be restrained by an 

posBession res- injunction fimm cutting timlior, pulling down 
trannec! from , . - « -i i 

committing houses, or committing omoi\wasiu thereby di- 

wa^te. minisMng the value of the property sold, (a) 


Shaw V, Foster, M^QrehjU v. FoBtm\ L.B., 5 Oh. 604 ; b ILL, 321. 
(w) Goodwin v. Fieiding^ 4 D.M. & G., 90. 

(«) Act I of 1877, sec. 54, Ulus, (g) fpp. 35 k 

(y) OoehU v. Bacon, 16 Boaw, 158. For Indian see miCf 

(«) Grmn V. Bowes, 3 Bro. 0. 217. 

{«) Croo^rd v. Memnde)*, 15 138 , Feileij y, Tim Emiom Com' 

Urn Rmlwmj Uo,, 8 Sun., 483. 
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A purchaser iiiidor a decree does, by the act of purchase, 
submit hiiiibolf to the jurisdiction of the Court as to all maiteis 
connected with that character. If ho has not paid his purchase- 
money into Com t, he may upon application bo restrained by an 
ill junction of the Oonit from felling, topping, or removing any 
timber or other trees or underwood from the premises^ and also 
from making biicks, tiles j or pipes thereon^ and from coni- 
mitting any waste^ spoil or deteiioriition thereof, (h) 

The beneficiary has a right to restrain his trustee “ iroin 
commilting any contemplated or probable breach of trust.” (c) 
A is a tmsioe of curtain land, with power to sell the same and pay 
the proceeds to B and 0 equally. A is about to make an im- 
provident sale of land. B may sue on behalf of himself and C 
for an injunction to restrain A from making the sale, (d!) oven 
though compensation in money would have afforded adequate 
relief, (e) 

A sale of lands will bo restrained on an interlocutoxy motion, 
where, although the conveyance is absolute on its face, there 
are probable grounds of belief that it was mtende<l only as a 
mortgage. (/) 

The Court will restrain the sale of properly upon an agree- 
ment made by defendants which would be a violation of the 
duty of the defendants to the plaintiflF. (^) And vexatious 
alienations pendente lite will be restrained. (A) 

However large may be the powers of trustees under their 
trust-deed to introduce conditions limiting the title, and special 
conditions which have or are calculated to have, a depreciatory 
ejBTect on the sale, they are bound to exercise them in a reason- 
able, and proper manner. They must not rashly and improvi- 
dently introduce a depreciatory condition, for which there is no 
necessity or justification, and the Court will at the suit of a 


{^) Omamljor v. Mrode, 1 Sim, St., 381. 

(c) Dame v. GoMmgJmm^ L.II., 8 Oh,, 902. 

{d) Him (6) to sec. 61, Indian Trusts Act (II of 1882)* 
i$ ) Act I of 1877, sec. 54, Ulus, (/). 

(/I Joyce’s Principles of Injunctions, p. 128, 

(0 Mums V. Jame$^ I Wils., % 

4 Dow., 440. Fmabhal v. Nagurhm\ I D. E., 
2 Bom., 252. See aho Act XI? of 1882, sec. 492, 
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fesini gne /r?/s ^5 lestraiu tho trustees and a piirdiascr from 
compieiiiig a sale made uudor such conditions, (i) So it 
will restidiii the re-scdling of premises under ilie conditions of a 
prior salt^, whore the plaintiff has a right to specific performance 
of a contract, treed from a liability, e, ij,^ an easement attempted 
to he forced upon him b}- the vendor. (J) 

Where the ownor of several houses in a large square in 
London, and of all tlio grounds forming the square, sold the 
garden in the middle of the square with a covenant that the piir- 
cliasor and liis absignecs should use the land as a garden, and not 
build thereupon, the covenant was enforced by moans of an in- 
junction against a subsequent purchaser with notice, who was 
proceeding to build upon the land. (^) Similarly a covenant 
not io build so as to obstruct a particular view, a river or sea 
view, will be enforced upon the broad principle that a party 
shall not bo permittod to use the land in a manner inconsistent 
with the covenant made by his vendor, and with notice of which 
ho purchased. (Z) 

Where part of the subject-matter of contract is abstracted 
by the vendor pendente lite, the Court will give relief ; e.gf, where 
the v( 3 ndor pending a suit for specific performance cuts down and 
removes valuable Mahogny, Sal, Mangoe or other fruit-trees 
and ornamental timber. (??^) 

The Court, in granting an ad interim injunction, will first see 
that there is a hand fide contention between the parties, and then 
on which side, in tho event of obtaining a successful result to the 
suit, wdll be the balance of inconvenience if the injunction do 
notissue, bearing in mind the principle of retaining immovable 
property in statu rpw. (n) On these principles an injunction was 
granted to restrain tho defendants from selling, alienating, 
or otherwise disposing^’ of certain houses, the subject of a suit, 

( i) Dance v. Golding ham, L.E., S Ch., $02, 90$. 

{j) Mmsel w JIar/ord, L.B., 2 Eq., 527. 

(k) mh V. 2 FhilL, 774. 

( I) Jug V, Siehurdson, $0 Beav., 663 ; German v. Chapman, L.K., T 
Ch. B., 271. Sec also Collett’s Law of S, Belief in India, p, 281. 

(m) See MeUon v. Bridges, 2 Beav,, 244. Mm sec. 492, Act XIT^of 1882. 
( w) Gomes v. Garter, I Ind. Jur., S., 41 L See also MonmoMni Dam 

V. M&mogm Dms% IS WS*, SO. 
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111 \\liieh the piamiiff claiming thorn uu a piop.ily midoi tlie 
will of Ills 1 ithcM’ sought to bot a^ith' [hocsh dings in cxecoiioit 
tikeii by an eveeafor (andei whom the doloiidnits ohiuial) 
ai(er the de.iUg bat boiorc the giaoi of piolute of the will of 
Iho tesiaiorj and bv which piooecding » the oxocutor had seized 
the houses in saiisbiction ot his own d ‘bt, and puicliisod thciii 
Iiiiii'ieK forfe“4^,W0**'-%ltetlefeiKlauts, rcpreseiiiativts in title 
of the cxecutorj bad contracted to sell the property to one 
Mamkjce Riistomjce for Rs. 50,000. Mr. Justice Pliear in 
granting the injunction observed ^ Hero, no doubt, there is 
a bona fide contest, and the balance of inconvenience would bo 
decidedly on the side of the plaintiff should he succeed, if the 
defendants are iioijrjcatramcd from cooipicting the conveyance. 
This Older of the Court would probably protect tho defendants 
fioni any suit for specific performance by Rustomjeed* {o) 

Where the purchaser of a coal mine sued to rescind tlie 
contiact on the ground of fraud, but it was essential to its exis- 
tence that the mine should bo kept in a going state and the 
purchaser wnis in possession, on the application of the purchaser, 
a receiver and manager was appointed pending the suit, the 
costs thereof to abide the result. (jt>) 

IV'here an agreement was entered into by A for the sale of 
an estate to B, to bo completed and the piircliaso-moaoy paid 
within five years, and iniorest half-yearly in the meanwhile, 
with power to the vendor to re-gnter if the interest was in 
arrears for twenty-one days ; and 0 advanced money to B on a 
mortgage of B^s interest, and A agreed verbally with 0 to 
extend the term for the payment of half-yeaily interest ; and 
the interest being in arrears, so that A was entitled to re-enter 
under the agreement with B, but not under that with 0, A had 
re-entered. A receiver was appointed on the application of G. (^/) 

(o ) Qomm V. Qdi,ft&r mi oihm^ 1 Ind. Jun, N. S., at p. 412* 
ip} GMs V, David, 20 Iq., B7B. gee sec. 44, Act I of 1877. 

V. 1 Beav. Sul. See also Jm/naram Geeree v. &!nb- 
•K § W* E., Mis, 1 ; Dmsi ?* JcMmoMe Dtmi, 

(Fumb&E. JKfWijr, J. J.) 
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PREFACE. 


Ti is r.nher strango thai there is no work on the Law and 
Practice relating to Tondors and Purchasers of Immovablo 
Property in India. This, however, may be accounted for by the 
fact that many in the profession, have no time to spare and few 
will take the trouble to collect the precedents into one point of 
view from “the wiklornoss of single instances” — the Case-law 
of India. 

The plan and purpose of the treatise is to fill up this gap 
among the test-books ou Indian Law. It is not meant to be 
anything more ihan a compilation for those who want to have 
a general insight into the Principles of the Law of Eeal Pro- 
perty so far as they concern the law' and practice relating to 
Vendors and Purchasers. The author’s principal aim has been 
to produce such a practical book as may be of use to law stu- 
dents and noviciates in the profession as well as to land-ownei's, 
capitalists and managers of zamindslrios, who have constantly 
to deal in the sale, purchase or inortgage of estates and in- 
terests in immovable property. To obviate errors and 
imperfections in the exposition of the principles of the law on 
the subject, the author has used the ipmsima m'ba of the vari- 
ous learned judges w'ho decided the cases to which reference is 
made, and Im further given abstracts of a few of the leading 
English case.s on conveyancing and c( 3 [uity for the convenience 
of readers. In addition to Indian cases, some decisions hy the 
Prity Council and the House of Lords have been given to en- 
able the reader to realise the extent to which the principles of 
English law and equity have been applied and adopted in the 
determination of Indian cases. 

The comprehensive genius of Mr. Whitley Stokes has com- 
pressed the Law as to Sales of Immovahle Property witliin 
the compass of nine or ten sections of the Transfer of Property 
Act, 1882. Howevar invalnabU the sections may be as 



authoritative euuiuMiiiiouu of somo len si pciiu-ipii'-, Mi(H <i > *ii ' 
constitute the whole law ou{lic!sHl/j''Oi : ;i nf piMelir-iI i \|i. ih 'ci 
in Court atul Oliiimhor uill ipkow the iV.pu'iu ur.r' o'. iiMi'lor ui* 
the einctmoiit. Tiio main })ro\ i^ioui oi’th' n 

referred to or ombodh' 1 in th>‘ u'vr, a reprhi of flic \v’ioh 
Act with the author’s anuotatioii'' ha-i hoiui .iddod o'! .iii I's 

For tlio oniir.sion-? and errors in thocMHuniuii. iii. ^\nu'r 
throws himsolf u|Hsn the eandoiir of the learn. >.1 and iihcral 
profession to which he hiiK fhe honour to hebno.” Tiie >uhi. .a 
was an. extensive ono, am! rcduire.! far {'reutf'r talmus thin the 
author can lay claim to, to treat it in au exhai^tiu. maimer ; 
hut if he shall have MiGcocdcd in doiu*4 juMice to ihnsiijieriur 
abilities of the eminent Indian Judoos whose iianw' appear al- 
most in every page, ho shall in sonic mausiu’c have attained tlie 
object of his wishes. Whether the author is disecivwl in his e.\- 
poctatlous as to the utility and nenoHsityoi’ such a work or us 
to his own capacity in undertaking it, he luust leave the impar- 
tial public to judge ; but i’l submitbing it fur the indalgent 
support of lawyers and laymen, the reailer need hardly he a.s- 
sored that the author has hooii actuated by a sincere desire I hat 
it may prove useful to both, and that whaiovor its dofci’ts and 
demerits may bo, neither time nor trouble has been spared to 
make the book as ooiujilolo in its kind as the pnisent state of 
Indian case-law allowed. 

The writer’s obligations bo various authors for assistance 
derived from their labours aro acknowlodgori in the foot-notes. 
The reader’s attention is drawn to the head-notes of every page. 
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